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IN THE 
Supreme Court of Appeals o.f Virginia 
AT RICHMOND. 
Record Nos. 1924-1925 
W.. W. HOUSTON, E. J. ROBERTSON, OTTO WELLS 
AND S. D.. BCOTT., Appellants, 
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ROBERT F. BAIN, F~EClJTOR OF THE ESTATE OF 
P. D .. BAINJ DECEASED, Appellee. 
PETITION FOR APPEAL. 
· To the Honorable J'Uilges of the S'Q.tpre·me Gou.rt of Appeals 
·of Virginia: 
Your petitioners, W. W. Houston, E. J. Robertson, Otto 
Wells and S.D. Scott, severally represent that on the 6th day 
of July, 19'33, a suit in chancery was instituted in the Circuit 
Court of the City of Norfolk, Virg·inia, by Robert F. Bain, 
Executor of the Estate of P. D. Bain, deceased, against your 
petitioner and certain others; whereupon such proceedings 
were had that a decree was entered in said cause on the 31st 
day of March, 1937, which decree adjudicated the principles 
of said cause and rendered separate judgments against each 
of your petitioners and one other, each of which judgments 
is for the sum of $1,046.66, plus interest thereon from Au-
g-:nst 11, 1930, plus one-fifth of the costs of said suit. A tran-
script of the record of said suit, togt'ther with the exhibits, 
a.nd of said decree adjudicating the· principles of said cause 
and rendering separate. judgements ag·ainst petitioners as 
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aforesaid is herewith exhibited, from which it appears that the 
Supreme Court of .Appeals has jurisdiction. The petition 
is adopted as the opening brief, and a copy was delivered to 
counsel for Bain on the 9th day of July, 1987. Oral argu-
ment on this petition is roquested. 
The parties will be designated in this petition as they ap-
peared in the court below. 
STATElVIENT OF rF'ACTS. 
This is a proceeding broug·ht in equity by a bill of com-
plaint filed against these four petitioners together with C. E. 
Herbert and Richard Winborne. By a special plea filed by 
C. E. Herbert (R., pp. 7-8) bankruptcy was suggested on his 
behalf, and on January 18, 1936, an order was entered dis-
missing. the procoeding· as to him. Insolvency was also sug-
gested as to the defendant Richard Winborne, so that the de-
cree as finally entered is against the four petitioners herein 
mentioned. 
This case revolves around a reorganization of the Hamp-
ton Roads Fire & Marine Insurance Company, in which cor-
poration the parties hereto were financially interested, lfr. 
P. D. Bain being V(lry heavily involved and much more in-
terested than any of. the other parties. In the year 1929, ac-
cording to the bill of complaint filed herein, it became neces-
sary to increase the capital st.ock of the said. con1pany, and 
in order to contplete the nocc~sary subscriptions the said P. 
D. Bain, together with these defendants and one ,T. W. C. 
West, subscribed to $27,610.00 of stock and gave their in-
dividual notes therefor. Then to raise money on the notes 
~Ir. Bain, as maker, and these defendants and Mr. West, 
as endorsers, executed on May 15, 1929, a certain negotiable 
promissory note in the principal sum of $27,610.00, which 
note was discounted by P. D. Rain at the Norfolk National 
Bank of Commerce & Trusts, of Norfolk, Virginia. Upon 
this note appeal·s the signature of P. D. Bain as the maker 
thereof, and the signatures of these petitioners, together with 
those of Mr. West, Mr. Herbert and Mr. Winborne, appear 
on tbe reverse side of the note as endorsers. Attached to this 
note as collateral security therefor were individual notes 
by the several endorsers in· the sum of $3,140.00 each, with the 
exception o£ P. D. Bain and J. W. C. West, Mt•. Bain's note 
being in the RUm of $3,130.00 and Mr. West's note being in 
the sum of $2,500.00. In addition there appears in conjunc-
tion with !Ir. "\Vest's endorsement a special limitation as to 
his liability. On February 20, 1930, P. D. Bain died, and sub-
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sequently his executor renewed the aforesaid note, and also 
subsequently the said E. J. Robertson, W. W. Houston, S.D. 
Scott, F. ]3. Bain and Otto Wells paid their incliVi<;lual: notes 
attached to the original note each in the sum of $3,140.00. The 
defendants Richard Winborne and C. E. Herbert, however, 
were unable to pay their individual notes, and the executor 
of P. D. Bain subsequently paid the balance due on the origi-
nal note and then made claim against these defendants for a 
proportipnate contribution to meet the notes of Herbert and 
Winborne aggregating· $6,280.00, with interest. Oomplainant's 
contention is that the o1·iginal note in the sum of $27,610.00 
'vas not the note of P. D. Bain.as maker with the remaining 
signatures merely as endorsers, but was a joint and several 
liability for the full amount of the note upon all of the said 
endorsers except J. W.-C. West; that they 'vith the exception 
above mentioned were in effect comakers of such note and 
were primarily liable thereon; and that the whole transaction 
was for the advantage and benefit of the Hampton Ro·ads 
Fire & 1\Iarine Insurance Company. 
On the other hand. the defendants contend that the note 
represents just what· is sho'vn upon its face, that is that it 
was a note by P. D. Bain as maker with the other signatures 
strictly as endorsers, and that in any event their liability 
upon the note asbetween each of them and P. D. Bain was 
limited to the individual notes attached to the main note, 
which individual notes 'vcre paid in full by these defendants. 
These individuals notes represented the individual subscrip~ 
tions to stock of the Hampton Roads Fire & Marine Insurance 
Company, and such stock was also attached as collateral, so 
that when each endorser paid his individual note he received / 
back his note together with his stock. V · 
It was also shown by the evidPnce that in connection with 
the refinancing· of the Hampton Roads Fire & Marine Insur-
ance Company these defendants had already subscribed in 
considerable arrtounts to the stock of that company, and when 
the total subscriptions were counted it was found that there 
was lacking this ~urn of $27,610.00 in order to meet the amount 
necessary for such transaction. It was then agreed between 
them that each 'voulcl take a proportionate part of this bal-
ance, which proved to be $3,140.00 for each of these defend-
ants, and each man ~ave his note for that sum in payment for 
such stock. Mr. Bain then took the matter up with the bank 
for the purpose of discounting· his original note, using these 
individual notes as security, but the bank advised him that 
it would be necessary to have tl1ese individual makers as en-
dorsers on his (Mr. ·Bain's) nete. There was no thought at 
. . 
4 Supreme Court of Appeals of Virginia 
any time in the meeting which was held of creating any joint 
liability as far as tl1is $27.610.00 was concerned. When the 
bank made known its position 1\{r. Bain signed such a note 
as maker, turned it over to ]_\Jfr. S. D. Scott, one of these de-
, fendants, with instructions and directions to visit these de-
l I fendants and ask them to endorse the· note, -~~_}he-d~ tinct understandin · and_agreem~Jlt_th~t___ln_ i9.- gg~ng th~_ir __ }j!!_ 1 1ty was limite , as far as 1\ir. Bain was concerned, to the amou'"Iftof thei£ original subscriptions, as shown by the individual notes already given with the stock attaclied, and 
that there would be no liability beyond these an1ounts. Mr. 
Scott, with that understanding, endorsed the note, and then 
went at ~1r. Bain's direction to each one of these defendants, 
delivered 1\.fr. Bain 's message, and only upon such under-
standing secured the endorsements of those defendants to 
the note. At no time did these defendants undertake to be-
come responsible to Mr.· P. D. Bain or· his estate for anything 
beyond the proportionate share of stock for which the in-
dividual note was g·iven by each, and as the notes for $3,140.00 
'vere taken up and their stock returned they considered all 
liability to Mr~ Bain or his estate at an end. 
ASSIGNMENT OF ERRORS. 
Your petitioners are advised and severally represent to 
the Court that said decree is erroneous and that petitioners 
are severally aggrieved thereby, and petitioners severally 
assign errors as follows : 
1. The Court erred in holding that the transaction in which 
the said note for $27,610.00 was made by P. D. Bain, endorsed 
by petitioners and others and discounted by said P. D. Bain, 
was a joint venture. 
2. The Court erred in failing to find upon the evidence 
and to hold that plaintiff had not and has not overcome the 
statutory presumption arising from the fact that P. D. Bain 
sig-ned said note as maker and petitioners and others signed 
the same as endorsers. 
3. The Court erred in holding that these petitioners are 
severally liable to the executor of P. D. Bain, deceased, to the 
amount of $1,046.66, with interest and costs as aforesaid, or 
for any sum whatever on account of said note for $27,610.00. 
4. The Court erred in failing to find and hold upon the 
evid~nce that at the time said note for $27,610.00 made by 
P. D. Bain was endorsed by these petitioners there was, in 
addition to the statutory presumption, an express agreement 
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l>etween these petitioners and· said P. D. Bain to the effect 
that as between these petitioners and said P. D. Bain and his 
estate no one of these petitioners should be liable on said 
note beyond the an1ount of his individual note, namely, a note 
for $3,140.00 used as collateral security for the said note of 
$27,610.00, and that each of the petitioners having paid his 
said individual note, the executor of P. D. Bain, deceased, 
was not, and is not, entitled to recover anything from any 
of these petitioners by way of contribution towards the 
amount paid on said note by the said executor. 
5. The Court erred in entering judgment against each of 
these petitioners. 
And your petitioners represent further thai said decree is 
e.rroneous, uncertain and informal in other respects. 
ARGUMENT. 
The lower court delivered a short written opinion, wliich 
is found at· page 202 of the record, and in spite of the direct 
and positive testimony which was adduced decided that the 
various endorsers were liable as comakers of the note and 
were not accommodation endorsers for P. D. Bain. And this 
iu spite of the burden which rested upon the complainant to 
establish by a preponderance of the testimony that the con-
tract was not what it purported to be which burden we ear-
nestly submit was not met by the complainant and will be 
elaborated upon later in this brief. 
1. THE PRESUMPTION 0~, REGULARITY. 
The renewal note which was taken up by Mr. Bain's execu-
tor is found in the record following page 93, and is showu 
by the evidence to be in the same form and arrangement as 
to signatures as the original note. The original note could 
not be produced. By reference to this note it will be found 
that Mr. Bain 's nan1e appears upon the face of it as maker 
and that the names of defendants appear in regular order 
as endorsers. It will also be seen that the individual notes 
with a description of the makers, amounts and shares of 
stock attached is given upon the face of this master note. 
Our contention in the first place is that a presumption arises 
from the form of this contract that it is just what it purports 
to be, and that is that it is a note by Mr. Bain as maker with 
these defendants and others as endorsers ; and in the second 
place that the party attempting to show otherwise has the 
burden of proof in such attempt. 
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':Dhis presumption is recognized in the law and is incor-
porated in our Negotiable Instruments Act. Beginning with 
Section 5622 of the Code under the caption of -"Liabilities 
of Parties'~ the responsibility of the maker and endorsers 
is set out, and we earnestly contend that before this presiunp-
tion can be overturned direct and determining evidence must 
be produc~d to show that the contract is other than appears 
upon its face. Naturally a discussion of this evidence is 
involved in that which also deals with the question of the 
joint makers which follows and to which we here refer. We 
take it as well settled also that the burden of showing a dif-
ferent contract is upon the party alleging· it, and that this 
burden must be squarely met before the court will decline to 
accept the contract as 'vritten. For the reasons appearing 
in the discussion of evidence following herein we submit that 
this burden has not been met by the complainant. · 
2. THE ENDORSERS WERE NOT COMAKERS. 
It must be borne in mind· in considering this case that this 
is not an action by the bank against either the maker or en-
dorsers for payment. of the note, but is a proceeding by the 
1paker to compel certain of the endorsers to pay a propor-
tionate part of the liability of two of the endorsers who failed 
to make good their individual notes which were attached to 
the master note. . 
The court, in its opinion, after setting forth the contention 
of the parties, stated that in its opinion this transa~tion was 
n joint effort to save the insurance company in which they 
were all deeply. interested and financially -involved; that the 
proceeds of the note went to the insurance company, and that 
therefore it was p joint enterprise rather than an individual 
one and not restricted to the limitation as prescribed by 
the~e individq.al notes. The court, however, failed to take 
into considerati9n the fact that 'vhile of course everything 
that the stockholders, directors and officers of the :insurance 
company did inured to the benefit of the i:psurance cornpany, 
the liability with which we are here d~aling is that which 
was incurred by reason of subscriptions to the stock pf the 
company. It was nec~ssary to rais~ in subscription the sum 
of $27,610.00 to round out the $100,000.00 of stock, and theRe 
suhscriptio:p.s to the stock were mad~ by these g~n:tlemen for 
the particular purpose, their notes given, and th~:p. Mr. :aain 
personally und~rtook to raise the money by the discount of 
these notes at the National Bank of Commerce, and for that 
purpose offered his own note to the bank with these indi-
vidual notes attached. It will be noted as important that 
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t. he. se en. dorsers w.. ere not a party to this .attempt to rais·e~ 
money at the 'bank, as they had done all that it was neces-
sary for them to do in making th~ir subscriptions and· giving 
their notes. But the bank desired more than the mere note 
of Mr. Bain for such a srim and requested that these others 
endorse Mr. Bain 's note, and after a distinct agreement upon 
the subject between Mr. Bain and the endorsers the endorse-
ments were made. Surely this confirms our contention that 
it was nothing but an accommodation endorsement and no one 
of the endorsers by any contract became liable to Mr. Bain 
or to his estate ·for a failure of any of the other parties to 
live up to their subscription agreement. ·And this is vividlv 
supported by the evidence in the case. · .. 
The one man who is not a party to this transaction and 
yet has an intimate knowledge of the affairs of the insur-
1ance company, and is well qualified to speak, is Mr. W. P. 
Hilton. He is a certified public accountant who has prac-
ticed his profession since 1910, and at one· time was secre-
tary, director and a member of the finance committee of the 
Hampton Roads Fire & Marine Insurance Company. Be-
ginning with page 107 of the record he gives ·the· history of 
the Hamptop Roads Company and its subsequent sale to the 
National Fidelity Fire Insurance Company with headquar-
ters in Baltimore, Maryland! He was present at the meet-
ing in which the balance of subscriptions was discussed. He 
te~tified that it was necessary to put new capital in the busi-
ness (R., p. 111), and that this was not for the purpose of 
opening a new ofpce in Chicago, that office having bee11· opened 
some two years previously and having lost considerable 
money (R., p. 111). The amount to be raised was $100,000.00, 
and "in vie'v of the fact that a report had· been made to the 
Insurance Commission of Maryland that all of· the new stock 
had been fully subscribed it was necessary to place the re-
maining $27,610.00. promptly (R., p. 112). · He attended the 
meeting at which this was· provided for, and it was then 
thoroughly understood by the parties present that in sub-
scdbing to this new allotme~t of stock there was to be no lia-
bility whatever upon the individuals beyond the amount of 
the note given for the stock (R.,' pp. 114-115). It was Mr. 
Hilton's own suggestion that in order that there might 'be 
no question concerning the limitation of this liability each 
subscriber give his OWn note' which would be put up as col-
lateral in any effort to raise money made by Mr. Bain. ·This 
testimony of Mr. Hilton is not qualified in any way and is 
very clear as to what was in the minds of the parties at the 
time of this transaction. He was not acquainted ·with the 
fact that when Mr. Bain presented his own note to the bank 
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the bank required the endorsement of these subscribers as 
well as the individual notes attached. But the hvo points 
that stand out preeminently from this testimony is that the 
signatures on the master note were not required by Mr. Bain, 
the maker, in any effort to class them as comakers, but was 
requested by the bank in its desire to fully protect itself in 
the event the maker defaulted. And the reason for this is 
apparent from the testimony of 1\{r. Houston, 'vhich appears 
at pages 199 and 200 of the record. The second point is that 
a person other than those actually interested in the subscrip-
tions (Mr. Hilton) not only confirmed the understanding of a 
limit of liability as between the parties themselves, but made 
the suggestion concerning the separate notes with the idea 
that they would speak for themselves, and that there could 
be no question about the extent of liability afterwards. 
The next witness in logical order in considering this par-
ticular question is Mr. S.D. Scott. 1\{r. Scott was the seventh 
endorser upon the master note, and his testimony following 
that of Mr. Hilton's fits perfectly into the scheme of this sub-
scription drive. J\fr. Scott was a stockholder and director in 
the Hampton Roads F.ire & Marine Insurance Company and 
confirms the testimony as given by 1\{r. Hilton (R., pp. 121-
122) with reference to the understanding which was had at 
the meeting when it was found that they still needed this 
$27,610.00 of subscriptions. Mr. Scott had already taken 
and paid for $7,000.00 worth of stock, but he joined 'vith the 
others in the additional subscriptions, giving his own note to 
which the new stock was attached as collateral. It seems 
that there was considerable haste involved in the arrange-
ments made with the bank and after the bank had refused 
to accept }tlr. Bain 's note 'vithout endorsement, Mr. Bain 
then talked with Mr. Scott (R., pp. 123-124). In fact, it ap-
pears that it was necessary to complete this transaction upon 
the day of that conversation, and Mr. Bain began by asking 
I\{r .. Scott to endorse the note, which 1\tfr. Scott refused to do 
(R., p. 124). Mr. Bain then assured l\fr. Scott that his limit 
of liability was the individual note already given and that 
he (Scott) would not be called upon as endorser until and 
unless Mr. Bain or his estate was unable to pay whatever 
balance might be due upon the note. Upon that assurance 
J\llr. Scott then endorsed the note (R., p. 125). It was neces-
sary to secure the endorsements of the other parties inter-
ested, and Mr. Bain then requested Mr. Scott to visit some 
of· these stockholders and secure their endorsements, direct-
ing Mr. Scott to make the same statement to them that had 
been made to Mr. Scott (R., p. 125). Thereupon, acting for 
Mr. Bain, and 'vith these specific instructions, 1\1r. Scott vi.s-
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ited and secured the endorsements of these parties. And in 
the course of the discussion between !tir. Bain and Mr. Scott 
the solvency of Mr. Herbert was brought up (R., p. 126). So 
that Mr. Bain had in mind at the time that he as maker would 
probably have to take care of Mr. Herbert's note, and it was 
not an unexpected default which was afterwards pressed by 
the executor of Mr. Bain's estate. In other words, Mr. Bain 
had it in mind when he gav:e the directions to Mr. Scott that 
he as maker would probably have to assume at least Mr. Her-
bert's indebtedness. After ~Ir. Bain's death the executor 
requested the same endorsers to sign the renewal note. This 
was done in the ordinary and usual course of affairs without 
any new agreement being· entered into and therefore subject 
to the same conditions and restrictions which applied to the 
orig·inal note. Mr. Scott paid his note of $3,140.00, which was 
attached to the master note, and received his stock which had 
been pnt up as collateral. ~ 
Following as it does the meeting testified to by Mr. Hilton,~ 
:.M:r. Scott's testimony is peculiarly apt in corroborating the 
real status of the parties and in denying the claim which is 
now made that they were all comakers for a joint enterprise. 
In considering Mr. Scott's testimony it is also pertinent 
to observe the opinion of the Circuit Court commenting upon 
it. We quote a clause from that opinion appearing at page 
204 of the record as follows: 
"I am not unmindful of the testimony of Mr. Scott, but 
that testimony tends to support the clah:n of the respondents 
rather than corroborate that of the complainant's decedent 
P. D. Bain." 
" May we suggest that the lower court either misunderstood)) 
or confused the testimony in the case, for he apparently 
ascribed to Mr. Scott a status directly opposite to his real 
one, and therefore obtained a picture of the transaction di-
rectly contrary to the real one. 
We come next to the testimony of l\Ir. E. J. Robertson. 
1\ir. Robertson was a director and at one time vice-president 
of the company, and was interested to the extent of about 
$30,000.00. He describes the financial condition of the Hamp-
ton Roads Fire & Marine Insurance Company and the activi-
ties of Mr. P. D. Bain to refinance the company. He de-
scribes the efforts to raise the $100,000.00 additional capi-
tal, and refers to the deficit in subscriptions of $27,610.00. 
He describes how Mr. Bain together with Mr. Deck, who was 
auditor of the company, came to his office one day and diR-
cussed this situation, and that Mr. Bain desired if possible 
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/ to get the members of the board of directors to subscribe to 
additional stock and to give their notes for it, and that he · 
(Mr. Bain) would then attend to raising the money (R., p. 
· 144) .. Following this a meeting was had as described by Mr. 
Hilton, and at page 145 Mr. Robertson corroborates fully Mr. 
Hilton's testimony as to the subscriptions and as to the limit 
of liability. At pages 147 and 148 he describes a conversa-
tion with Mr. Bain after he had been requested to endorse 
the master note as follows : 
''Well, I told Mr. Bain that I had felt like the other direc-
tors. It had been discussed generally about endorsing this 
note. But I didn't care to endorse a note for that amount 
with a lot of endorsers. I didn't like to put myself liable 
for any more than my stock that I had agreed to take, for 
which I had already given my note. And Mr. Bain assured 
me that it· would not be any need to worry about that, that 
it was his note, and I would only be liable for the amount of 
mv note which was attached to the master note and the stock 
as" collateral." . 
• 
"Why, Mr. Bain stated that it was his note and none of 
the endorsers would be liable for any greater sum than their 
individual note stated.'' 
The 1·enewals were n1ade under the same conditions and 
with the same understanding· (R., p. 149). :Mr. Robertson 
subsequently paid his own note and took ·up the stock which 
was attached to it. It' is also in evidence at page 154 that 
1\llr. Bain knew of the financial condition of both Mr. Herbert 
and Mr. Winborne. 
The next witness to this transaction was Mr. Otto Wells, 
who was an original stockholder and member of the board, 
and who finally was interested to the extent of about $25,-
000.00. In accordance with the sense of the meeting which 
was held Mr. Wells subscribed to his share, or $3,140.00, of 
the new stock and gave his note for that amount (R., p. 167). 
Then he was visited by Mr. Scott, who advised him that he 
had been sent by Mr. P. D. Bain for the purpose of secui·-
ing his endorsement upon the master note (R., p. 168). He 
is emphatic in his testimony as to the message of assurance 
that was brougbt to him by ~Ir. Scott from Mr. Bain that 
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this endorsement did not impose any additional liability upon 
him other than the note which he had already ~xecuted for 
the $3,140.00. He afterwards took up his note (R., p. 169). 
Here, too, we have the unbroken chain of circumstances be-
ginning with the original meeting and agreement, the giving 
of the individual notes, the pressure under which Mr. Bain 
was acting, and his sending ]\ifr. Scott as his representative 
to secure the endorsements to the master note with definite 
assurances that as between them there was no increase in 
liability. 
We now refer to the testimony of Mr. W. W. Houston. Mr. 
Houston was at one time a member of the board of the Hamp-
ton Roads Fire & J.\!Iarine Insurance Company, and he de-
scribes Mr. Bain's connection with the company and his great 
interest in it financially, and how it became necessary to se-
cure additional capital for the company (R., p. 178). Mr. 
Houston refers to the meeting which has already been de-
scribed by l\{r. Hilton in which the deficit of $27,610.00 in 
subscriptions was considered and Mr. Bain s'Qggested meth-
ods by which it might be raised. One of the methods sug-
gested was the signing of a joint note, which however was 
,._promptly discarded ~[l PcJ 1Z9J, and Mr. Hilton suggested 
t'lntt lliis deficit be 1 e among the directors who would 
subscribe to their proportionate shares of stock and that 
each one give his individual note for that share (R., pp. 179-
180). Mr. Houston's first objection to this arrangement was 
that as Mr. Bain was so much more interested than anyone 
else in the. company he should take a larger proportion ~f 
this balance of stock, but it was finally decided to divide the 
subscriptions to stock evenly, and Mr. Houston withdrew hit; 
objection and g·ave his note for $3,140.00 for his allotment of 
stock. Mr. Houston was then about to leave on a trip when 
Mr. Scott approached him, stating that Mr. Bain had been 
turned down at the bank on his own note and that it would 
be necessary in carrying· out this arrangement for these sub-
scribers to endorse Mr. Bain's note. And at P,age 182 he 
repeats the message which was brought to him by Mr. Scott 
from Mr. Bain as follows: 
? 
.., 
''He said 'This is not a note of the Hampton Roads Fire & l \f. 
Marine that Mr. Bain wants you to sign, this is his personal ~/ 
note'. I said none of us wanted to sign any more notes. He : 
said, 'I had this all out with Mr. Bain and Mr. Bain says tellj~1 
the directors of the company who you are to see about this I 
matter that this is my personal note, that none of them will ( j 
ever be· called on to pay one dollar beyond the amount of / 
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their individual note of $3,140.00, that my personal estate 
would come .ahead of any claims that might be made against 
any of them'. Well, I still hesitated a little, but I knew 1fir. 
Bain was well able to meet his personal note for this amount 
and so I signed it.'' 
}lr. Houston then signed this note. not as comaker, but as 
an endorser (R., p. 183) and immediately left for his· trip. 
He subsequently paid his note for $3,140.00 and took up his 
stock. 
This unbroken line of testimony, coupled with the form of 
the note itself, is convincing and conclusive. The gentlemen 
whose testimony has been referred to are familiar figures in 
our local business world, and we submit that their evidence 
cannot be disregarded, nor can the terms of their agreement 
be nullified. 
3. COMPLAINANT HAS NOT 1YIET THE BURDEN OF 
PROOF. 
Contrasting with the emphatic testimony as referred to 
( 
i above, we call the court's attention to the testimony which 
I was submitted by complainant, and which appears to us to be extremely negative in character and in no way actually I to contradict the presumption and direct testimony intro-
/ ( duced by defendants. First, let us examine the testimony 
j \ as given by 1\IIr. C. E. Herbert, one of the two gentlemen who 
1 were unable to pay the notes, and whose subscription was 
paid by Mr. Bain's executor. We have already pointed out 
that at the time of the making of the master note Bain real-
ized that Mr. Herbert's endorsement amounted to very little 
and that he would in all probability have to take care of the 
obligation. Mr. Herbert was a director in the company, bul 
kriew practically nothing about its activities or its difficul-
ties, giving as his excuse, "I didn't attend all the meetings" 
(1~., p. 64). He could not even tell the manner in which the 
addition_al stock was to be sold, nor why, and when approached 
simply stated that he could not take any more stock (R., p. 
65). It is interesting to note the nonchalant manner in which 
Mr. Herbert executed his note, and ·we quote from his testi-
mony at page 65 as follows : 
"A. I told them at the time I could not take any stock, and 
afterwards Mr. Deck came down-
W. W. Houston, et als., v. R. ·F. Bain, Executor, etc. 13 
"Q. (Interposing) Who was Mr. Deck¥ i 
"A. Mr. Deck had charge of the company, I think, at that 
time. He came down and said, 'Sign this note and the com-
pany will take care of it', and I signed the note with the stock 
attached to it, because at that time I could not subscribe to 
stock because I was at that time in bad shape financially and 
getting worse all the time, and there was no chance in the 
world for me to pay it, and I told him so.'' 
It is interesting to observe from tlus answer that Mr. Her-
bert' not only knew that he could not fulfill any obligation he 
was then incurring, but that he advised them about it. And 
then when the master note was presented to him for his en-
dorsement he announced it with the same degree of indiffer-
ence, not remembering that Mr. P. D. Bain even spoke to 
him about it or requested him to endorse it, or made any 
promises to him, and that he merely endorsed it when it was 
brought to him by Mr. Deck, who was the auditor of the 
company. The only thing he does remember about the whole 
transaction. is that ]llr. Deck told him the company would 
take care of it. We quote from his testimony at pages 68 
and 69 of the record as follows : 
"Q. Did I understand you correctly to say that Mr. Deck 
came down and asked you to sign the note, and that the com-
pany would take care of itt 
"A. Yes, that is what I said, because I told them in the 
meeting previous to that there was no use to put me down fqr 
any Class A stock, because it was impossible for me to pay 
it. There was no use talking, I ·couldn't pay it, and I was 
going behind every day. 
'' Q. When he brought these notes to you for signature, he 
then told you that the company would take care of it? 
"A. Yes. 'l "Q. So your understanding was that there WO'ltld not be 
4A14J personal liabjlit'lt on yQJJ£1 
''A. That is ·right.'' 
~
It would be expected that the man whose note was paid by 
Mr. Bain would certainly make his testimony as definite and. 
strong as he could in favor of the party who had to carry 
his burden, but when we analyze this testimony we find really 
that there is one underlying fact which appealed to Mr. Her-
bert; and which probably impelled him to endorse the note 
as he did, and that was the assurance that there would not 
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~e any personal liability upon him. Having this in mind, 
lie could well afford to endorse the note for Mr .. Bain, and 
'vith even the little information that Mr. Herbert had on the 
subject he did have this much understanding, that in endors~ 
1ng the note he was not incurring any primary liability. Does 
this substantiate the claim of the complainant? 
The ·other person who failed to take up his note was Mr. 
Richard Winborne, who was a stockholder and director in 
the. Hampton Roads Fire & Marine Insurance Company. It 
was his recollection at the time of giving his testimony that 
the company desired to open a branch office in Chicago and 
it was necessary for them to raise additional funds to open 
that office (R., p. 35). The error of this is apparent when 
we· consider the testimony of Mr. Hilton already referred to, 
who showed that the office of the company in Chicago had 
been operating for a couple of years before this refinancing 
and that there was no such object in view at all when thi~ 
stock was sold. Mr. Winborne did not even know the finan-
cial status of the company. In answer to the direct question 
hy his counsel. a.s to Mr. Bain's primary obligation he stated 
as follows (R., p. 38): . 
"Q. Did Mr. P. D. Bain undertake to underwrite that $27,-
000 of stockY 
"A. Do you mean personally! 
''Q. Yes. . 
"A. I don't know., 
He remembers also that the matter of limitation of Iiabilih· 
was mentioned in this meeting, and he remembers that after-
wards 1\{r. West, another one of the endorsers who took only 
$2,500.00 of the stock, made a notation of his limit on his 
endorsement. Mr. Winborne denied that Mr. Bain made any 
statements to him as to primary or secondary liability, or 
that he would save him harmless as an endorser on the note 
(R., p. 42), and his recollection is so vague that he thought 
this note was endorsed in the meeting which was held. As' 
a matter of fact, after the individual notes were given Mr. 
Bain executed his note for the sum of $27,610.00 and at-
tempted to use it at the bank, but was unable. to do so until 
the other parties endorsed it, all of which was unknown to 
the witness Winborne (R., p. 45). Mr. Winborne was origi-
nally named as a party defendant in this proceeding, but 
·was I}.Ot represented by counsel and did not file any answer. 
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Agaj.n we call attention to the testimony of this _.s~~ond wit-
ness for the complai~ant as in nowise contJ;adicti.ng the plain 
and emphatic testimony of the defendants, and··in~:fact not 
corroborating or sustaining the contention of anyone, because 
in the final analysis his testimony is very vague and he can 
make no statement concerning any promises or assurances, 
and does not have knowledge of the actual details. of the 
transaction. With the burden upon the complainant, can such 
testimony be said to have any probative value? He does not 
say that Mr. Bain made no such assurances, nor does he 
deny that the note as given represented the true situation, nor 
does he deny in any detail the facts as set forth by defend-
ants concerning this endorsement. 
The third witness for complainant was Mr. J. W. C. West. 
Mr. West had no recollection of any particular meeting in 
which this responsibility of defendants was discussed (R., 
p. 61). He does not even recall that Mr. Bain talked to him 
about the note (R., p. 59). He does remember that his en-
dorsement upon the note was solicited by Mr. Scott, and on 
page 59 we find this narration: 
''The way I happened to be on the note, as I said, Mr. Scott 
came to my office, I think on a Saturday, and said the thing 
had to be closed that day and the other gentlemen had en-
dorsed the note and Mr. Bain was the maker, and there cou,ld 
~ot 1_0sl;ibly be any liability on ~ts, and so forth and so forth,'· 
and think' the bank required a certain number of endorsets 
b~fore they would discount it. I told Mr. Scott I didn't care 
to endorse it, and that I had taken all the stock I could, and, 
after a lot of talking back and forth I endorsed it as shown 
·there.'' 
Remembering that this is a witness for the complainant, 
we ask in all earnestness if Mr. West's statements do not 
carry out exactly what the defendants contend for. While 
very indefinite on the details of the transaction, he does re~ 
member that Mr. Scott was the one who came to him for his 
endorsement on the master note, and does remember being 
told that there was no liability upon him for so doing. Even 
this much recollection had to have a basis in fact, and the 
teRtimony of Mr. Scott with reference to why he was sent 
to get these endorsements and the assurance he was told to 
give furnishes the basis for Mr. West's testimony. 
Another witness on behalf of complainant was Mr. R. :D,. 
Bain, who was the executor of the estate of Mr. P. D. Bain. 
He explains the absence of the original note for $27,610.00 
(R., p. 83), but produces the renewal note which was paid 
• I f .~ 
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by him as executor. He was not in any way inierested as a 
stockholder, officer, or in any other capacity in the Hainp-
ton Roads Fire & Marine Insurance Company, and knows 
nothing of the circumstances that led up to the making and 
the endorsing of the master note (R:, p. 93). This renewal 
note which was paid is shown following page 93 of the rec-
ord. As executor he paid Mr. P. D. Bain 's individual note 
and also the collateral notes of Mr. Herbert and Mr. Win-
borne (R., p. 95) and attempted to effect collection against 
these two gentlemen, but without success (R., p. 96}. Mr. 
Bain also referred to a meeting that was held just prior to. 
his paying the balance due upon the master note, this meeting. 
being· at the office of Mr. :Nioe Levy, an attorney at law in 
Norfolk, at which meeting· there were present Mr. Robertson, 
lf[r. West, :Nir. Scott, 1\tfr. Herbert, Mr. Winborne, Mr. Hous-
ton and Mr. Frank Bain. .After !Jir. Herbert and Mr. Win-
borne announced that it was impossible for them to pay their 
collateral notes they left the room, and Mr. Bain stated to. 
those remaining that he thought they should assist in taking. 
care of these delinquencies. He then stated as follows at 
.Pages 101-102 of the record: · 
"As well as I can recall at this time, Mr. Robertson inti-· 
mated that he was willing to pay his pro Tata part, but stated 
that he was not in financial condition to do so, and that it 
would be all he could do to pay his own collateral note. I 
do not recall that Mr. Houston said anything at all. In fact, 
I do not think 1\{r. Houston made any remarks that would 
indicate his willingness or unwillingness to assist in the pay-
ment of these two collateral notes. Mr. West, of course, 
stated that he was not responsible as he had limited his lia..: 
bility. I told these gentlemen that I felt that they were on-
der moral obligation to,pay their pro rata part of these two 
collateral notes, as the $27,610 note had been made for the 
benefit of the Hampton Roads Fire & Marine Insurance Com-
pany. Mr. Scott at that time became worried and stated that 
·he would not pay a damned cent ·of it as long as P. D. Bain 's 
estate was solvent, if he could get out of it. I stated I was 
going to pay the note, and that 've would see about that 
later." 
This meeting was held sometime in August, 1930, and to 
show how faulty the human memory is, it was shown after-
wards in evidence that in August, 1930, Mr. Houston was 
spending the summer in the White Mountains, never attended 
any meeting· in Mr. l\{oe Levy's office in Norfolk, and never 
, 
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made any statements to Mr. Bain at any such meeting (R., 
p. 185). As to any statements made by ~Ir. Robertson, these 
are emphatically denied by' him (R., p. 153). Certainly this 
testimony cannot be of any assistance to the complainant 
save for the one detail of showing payment by the Bain es-
tate to the bank. 
The remaining witness for the complainant was 1fr. Frank 
B. Bain, who was a brother of 1\tir. P. D. Bain, and was in-. 
terested in this insurance company with him. ~{r. Bain was 
named as one. of the defendants in this proceeding, and we 
concede that by his testimony he has attempted as far as he 
could to protect his brother's estate by giving his explana-
tions of what he understood occurred and also insisting upon 
giving his opinion of the nature of the obligation upon the 
note. According to his contention this was not Mr. P. D~ 
Bain's obligation at all, but was an obligation of the com-
pany, and that probably the note which 'vas used did not 
express the real transaction (R., p. 80). But we strongly sug-
~est that. understandings by Mr. F. B. Bain of what occurred 
when he was not present is rank hearsay, and opinions ex-
pressed by him as to what the nature of the transaction is 
are not proper evidence and that therefore when· we analyze 
his testimony and discard the hearsay and the opinion evi-
dence there is nothing left upon which to base the position 
of complainant that- these parties were comakers rather than 
endorsers. These items of evidence were duly objected to, 
and we do not think that the court should give any considera-
tion to them. The fact that he never heard Mr. P. D. Bain 
express assurances to these defendants certainly cannot prove 
that they were not made; the fact that he did not know that 
1\IIr. P. D. Bain had called Mr. Scott to go out as his repre-
sentative and secure these endorsements certainly cannot 
deny the fact that this occurred; and the fact that he paid 
his individual note and is willing to pay a share of the Her-
bert and Winborne notes (R., p. 88) is not the test by which 
the liability of these defendants can be determined. ' 
This concludes all the evidence for the complainant. . We 
challenge anyone to find in this evidence anything upon which 
to predicate a judgment for complainant. As vague and in-
definite as it is, we submit on the other hand that the state-
ments which the witnesses do make support rather the con-
tention of the defendants, and plainly complainant has failed 
utterly to sustain the burden which is put upon him. 
In spite of the evidence as narrated above, the Circuit Court 
as a basis for deciding in favor of the complainant, stated 
this in its opinion: · 
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"In ascertainitig whether such cosuretyship exists as to 
give the right to contribution the court looks to the real trans-
action. The liability depends not on its form, but its essence; 
and parol evidence is admissible to show what the contract 
was out of which the alleged liability to contribution arises . 
. Although the right to contribution really depends upon the 
principles of equity and not upon contract. Claybrook v. 
Scott, 1 Va. Dec., page 320." (R., p. 203.) 
It will be seen from this expression that the court treats 
the matter as one of. cosuretyship and refers to the case of 
Claybrook v. Scott as authority f9r the right to contribution. 
The bill filed in this ease alleges that in order to expand and 
enlarge the company's business they} desired to raise this 
additional capital and "that, in ·order to effectnate·the plan 
aforesaid to expand the business of the corporation, and 
for the benefit of the said corporation, the said P. D. Bain, 
now deceased, and J. W. C. West, and all of the defendants 
aforesaid • • * agreed to purchase such portions of the said 
'Class A' stock as had not been subscribed for, but which waa 
necessary for the consummation of the plan aforesaid. • • ·~ 
That by reason of the foregoing facts all of the parties afot·e-
said • • • became jointly and severally liable for the full 
amount of the said note, and that, notwithstanding the man-
ner aforesaid in which they placed their sig-natures on the 
said notes, all of the said defendants were in effect comakers 
thereof, and, as such, were primarily liable thereon, and not 
as sureties • & • • '' 
It is, therefore, a paradoxical situation when we find the 
complainant contending for one thing, the court finding an-
other, and, what is more remarkable, the court stating, as 
shown in the above quotation, that after all ''parol evidence 
is admissible to show what the contract was'', and then dis-
reg·arding the unusually weighty evidence as found in this 
record. In the Claybrook and Scott case the court says the 
following at page 319: 
'c The claim of one security for contribution from his co-
sf:\curities, upon which the demand of the appellant is based, 
~ is the creature of the courts of equity. It is bottomed and ~fixed on general principles of justice, and does not spring from contract, though contract may qualify it." (Italics ours.) And on page 320 it is again said: 
''When such is the case, and one of the cosecurities had 
paid the debt, his right to contribution becomes absolute, and 
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this upon a principle of natural justice, :t·~t P wh~~ ~il ar~ (!( 
Tuually bound, the burden should be borne not by one alo~ 
ut by all equally.'' (Italics ours.) 
The corollary of this is that if there is any understanding! 
or agreement between the parties themselves that agreement 
must prevail, and that if there is any difference in the lia-
bility of the different parties and they are not equally bound, 
-then there cannot be any contribution upon this principle. 
There are several vital facts which ~annot be explained 
away in connection with defendant's. position. The first is 
the form of the note itself in which the insurance company 
plays no part whatever either as maker or otherwise, but 
is a note in regular form by P. D. Bain as maker and the 
defendants as endorsers. The -second is the giving of the 
individual notes by the endorsers for their respective shares 
of stock which notes were attached to the master note, an act 
which was totally unnecessary after the endorsement of the 
master note, because it added nothing to the security. They 
must have been retained for some purpose, and their very 
presence and their retention with the master note could only 
pe to show definitely the extent of the liability of each en-
dorser under their agreement. And third, in its final analysis, 
this _was not a bank transaction "for the benefit of the in-
Sl.lrance company", but was a bona fide stock subscription 
in which each one of the defendants took a certain allotment 
of stock in the company and paid for it in this manner. The 
court in its opinion stressed the fact that all of these trans• 
actions were for the benefit of the insurance company. This 
is true to the same extent that every act of a stockholder, of-
ficer or director is for the benefit of the insurance company; 
but it was not primarily the act of the insurance company, 
but the act of the individual in providing payment for stock 
in the insurance company, the proceeds of which naturally 
went to and was used by the insurance company just as in 
any other ordinary corporate proceeding. 
In concludina the discussion under this topic we call at-
tention to the fact that in order to· override the legal effect 
of the master note itself there would have to be shown an 
express agreement .between the parties whereby they bound 
themselves as primarily- liable on the note. And even if it 
were true that strictly speaking this whole transaction was 
made for the benefit of the Hampton Roads Fire & Marine 
Insurance Company, that could not override the legal effect 
of the note and the actions of the parties. To bind these de-
fendants otherwise would be to commit them to an order 
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and grade of liability different from the tenor of their con-
tract, and in the absence of an express agreement to the con-
trary this would be extending the doctrine farther than the 
principle will warrant. To this effect see: Smith's Admin-
istrators v. Smith (1828), 16 N. C. (Devereux's Equity, Vol. 
l ), 173; Dawson v. Pettwa;y (1839), 20 N. C. (Devereux & 
Battle's Law, Vols. III-IV) 396. 
4. THERE WAS SUFFICIENT CORROBORATIVE TES-· 
TIMONY TO SUPP.ORT THE CONTEN-
TION OF DEFENDANTS. 
It was mentioned in argument, though not particularly 
stressed, that the statute of Virginia, Section 6209, provides : 
''In an action by an executor of a person incapable of testi-
fying no judgment or decree shall be rendered in favor of 
an adverse or interested party founded on his uncorroborated 
testimony.'' The court in its opinion makes no reference to 
this statute and considered the evidence, though as we con-
tend came to an erroneous conclusion as to its effect. It 
would seem to us, in view of the discussion of the facts 
above, that any consideration of this point is really unneces..: 
sary. To begin with, the note itself introduced by complain-
ant with the presumption given it by law is sufficient cor-
roborative testimony of itself. In addition, the testhpony of 
the witness Hilton, called by defendant, who was present when 
this matter was discussed between Mr. Bain and the several 
pa.rties, and who made the suggestion of the proceeding to 
be followed so as to show the limit of each man's liability, 
certainly takes the case out of the operation of the statute. 
It is not necessary that the corroborative testimony apply 
to every detail of the transaction, but it is only sufficient 
that it apply to the material points, and without discussing 
the several authorities upon this phase of the matter we will 
content ourselves with referring to them as follows: 
Good v. Dye,r, 137 Va. 114. 
(lannon v. Cannon, 158 Va. 12. 
Burton's Ex'r v. Manson, 142 Va. 500. 
CONCLUSION. 
Your petitioners, therefore, severally pray that an appeal 
may be allowed to each of them from the decree aforesaid, 
and that said decree may be reversed and annulled, and pe-
titioner W. W. Houston further prays that a writ of S1tper-
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sedeas may be awarded him with respect to said decree and 
the judgment entered against him as aforesaid. 
Petitioners severally adopt this petition as their brief. 
And your petitioners will ever pray. 
W. W. HOUSTON, 
By LEON T. SEAWELL, 
His. Attorney. 
E. J. ROBERTSON, 
By JOHN B. JENKINS, JR., 
His Attorney. 
OTTO WELLS, 
By JOSEPH MARCUS, 
His Attornev. 
S. D. SCOTT, . 
By H. H. RUMBLE, 
His Attorney. 
We, If. H. Rumble, John B. Jenkins, Joseph Marcus and 
Leon T. Seawell, attorneys at law, practicing in the Supreme 
Court of .Appeals of Virginia, do hereby certify that in our 
opinion the decree complained of in the foregoing petition is 
erroneous, and that it is proper that the same be reviewed 
by the Supreme Court of Appeals of Virginia. 
Received July 20, 1937. 
H. H. RUMBLE, 
JOHN B. JENKINS; JR., 
JOSEPH MARCUS, 




Sept. 17, 1937. Appeal and supersedeas awarded W. ,v 
I-Iouston by the Court. Bond $2,500. · 
M. B. W. 
Sept. 17,1937. Appeal awarded E. J. Robertson and others 
by the Court. Bond $300. 
M. B. W. 
Rec'd Sept. 27, 1937. 
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~ECORD 
VIRGINIA: 
Pleas before the Circuit Court of the City of Norfolk, 
at the Courthouse thereof, on the 31st day of March, in 
the year 1937. 
Be It Remembered, that heretofore, to-wit: In the Clerk's 
Office of the Circuit Court of the City of Norfolk, at the Rules 
held for said Court on the first Monday in August, 1933, came 
the Complainant Robert F. Bain, Executor of the estate of 
P. D. Bain and filed his Bill of Complaint ag·ainst the De-
fendants, E. J. Robertson, Richard Winborne, W. W. Hous-
ton, C. E. Herbert, Otto Wells, F. B. Bain and S. D. Scott, 
in the following· words : 
Virginia: 
In the Circuit Court of the City of Norfolk .. 
Robert F. Bain, Executor of the Estate of P. D. Bain, de-
ceased, Complainant, 
v. 
E. J. Robertson, Richard vVinborne, W. W. Houston, C. E. 
Herbert, Otto Wells, F. B. Bain and S. D. Scott, Defend-
ants. 
. BILL OF COMPLAINT. 
To the Honorable Allan R. Hanckel, Judg·e of said Court: 
Humbly complaining, your complainant, Robert F. Bain, 
Executor of the Estate of P. D. Bain, deceased, respectfully 
showeth unto your Honor the following case: 
1. That, in the year 1928 and for some time prior 
page 2 ~ and subsequent thereto, P. D. Bain, now deceased, 
J. W. C. West and all of the above-named defend-
ants were holders of substantial portions of the capital stock 
of the Hampton Roads Fire & Marine Insurance Company, 
a corporation organized and existing under the laws of the 
State of Maryland and engaged in the business of writing 
·insurance in the said State and elsewhere, including the State 
of Virginia; that in the· said year 1928 the said corporation 
made plans for the expansion of its business and the enlarge-
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ment of the territory in which it carried on its said busi~ 
ness ; that it became necessary for the said corpo~~ti.Gn, in 
order that it might carry out its plan of expansion 'a,a ·~re­
said, to increase the amount of its capital and to alter i~.eapi .. 
tal _structure; that it accordingly had its charter amended 
and, pursuant to the· provisions of the amendments so made, 
the said corporation reduced the par value of its then out-
standing shares of capital stock to Ten Dollars ($10.00) per 
share, and provided for the issuance of new ''Class A'' capi-
tal stock having a par value of Ten Dollars ($10) per share; 
that, under the plan by which it was proposed to issue the 
said "Class A'' capital stock, it was contemplated that the 
holders of the then outstanding capital stock would purchase 
the said new 't Class A'' stock and would pay therefor the 
sum of $20.00 per share, the amount of such new stock to 
be so purchased by each stockholder being determined by the 
ratio that the amount of his holdings of the said then out-
standing capital stock bore the total amount of such out-
standing capital stock; that certain of the said stockholders 
failed to purchase their vro rata portions of the said ''Class 
A'' stock; that, in order to effectuate the plan afore-
page 3 ~ said to expand the business of the said corpora-
tion, and for the benefit of the said corporation, the 
said P. D. Bain, now deceased, and J. W .. c. West and all of 
the defendants aforesaid, who were already holders of sub-
stantial portions of the capital stock of the said .corporation 
and interested therein agreed to purchase such portion of 
the said ''Class A'' stock as had not been subscribed for 
but which was necessary for the consummation of the plan 
aforesaid; that in order to finance the purchase of the said 
stock the said P. D. Bain, now deceased, and J. W. C. West 
and all of the defendants aforesaid executed a certain 
promissory negotiable note dated May 15, 1929, in the sum 
of Twenty-seven Thousand Six Hundred and Ten Dollars 
( $27,610.00) which note was discounted by the said Hamp-
ton. Roads Fire & Marine Insurance Company at the N a.-
tiona! Bank of Commerce & Trusts, Norfolk, Virginia·; and 
the proceeds thereof were paid to the said Hampton Roads 
Fire & Marine Insurance Company for its own uses ; that the 
signature of the said P. D. Bain appears on the said note 
in the place provided t~ereon for the signature of the maker 
and the signatures of the seven defendants aforesaid and 
,J. W. C. West appear on the reverse side of the said note; 
that the said parties placed with the said note as collateral 
security for the payment thereof their several separate and 
individual notes for the sums hereinafter set out and the 
''Class A'' stock certificates which were issued to them upon. 
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the execution of the note aforesaid that ''Class A'' stock 
certificates "o/ere issued in the names of the said parties sepa-
rately and individually for the number of shares set out be-
low after their respective names, the purchase price of the 
said shares and the amounts of the separate a:p.d individual 
collateral notes 'aforesaid being as shown: 
page 4 r 
Name 
E .. J. Robertson 
C. E. Herbert 
S.D. Scott 
Otto Wells · 
Richard Winborne 
W. W. Houston 
F. B. Bain 
P. D. Bain 
eT. W. C. West 
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2. That the liability of the said J. W. C. West is expressly 
limited by his endorsement on the said principal note to the 
sum of $2,500.00. 
3. That the said P. D. Bain, while domiciled in the County 
of Sussex, Virginia, departed this life on the 20th day of 
February, 1930, and your complainant qualified as executor 
of his last will and testament as is shown by the certificate 
of Jesse Hargrave, Clerk of the Circuit Court of the said 
Sussex County, Virginia, which certificate is filed herewith 
marked Exhibit ''A'' and prayed to be taken and read as a 
part of .. this bill of con1plaint; that subsequent to the death 
of the said P. D. Bain a noted dated 1\{ay 12, 1930, given in 
renewal of the note aforesaid for the sum of Twenty-seven 
Thousand Six Hundred and Ten Dollars ($27,610.00) was 
executed in the same form as the said original note by the 
same parties except that the sig·nature of your complainant 
as executor, as aforesaid, appeared in the place 
pag·e 5 ~ and stead of the signature of the said P. D. Bain, 
deceased. That on or about the 30th day of June, 
1930, the said J. W. C. West paid the sum of $2,500.00 and 
discharged his liability upon the said note, and after the said 
renewal note had matured, the defendants E. J. Robertson, 
W. W. Houston, S. D. Scott, F. B. Bain and Otto Wells ·made 
payments in the amount of $3,140.00 each on the said note, 
the payment made by the said Otto Wells having been made 
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on the 31st day of January, 1931, and the payments made by 
the other parties having been made on the 11th day of Au-
gust, 1930. That, when payment of the said note was de~ 
manded by the holder thereof, the defendants Richard Win-
borne and C. E. Herbert were (and still are) insolvent and 
unable to discharge any portion of their liability on the said 
note and have failed so to do upon request, and the stock 
which had been pledged as aforesaid to secure the said note 
had become worthless, and payment of the sum of Ninety-
four Hundred and Ten Dollars ($9,410.00) was,· therefore, 
demanded of your complainant, and your complainant, in 
order to prevent the institution of legal proceedings for the 
enforcement of liability oR the said note, was required to pay 
and did pay the sum of $9,410.00 on the 11th day of August, 
1930. Thereafter, when the said Otto Wells paid the said 
sum of $3,140.00, on the 31st day of January, 1931, the said 
note for $27,610.00 was delivered to your complainant and is 
now in his possession. 
4. Your complainant is advised, and therefore avers, that 
by reason of the foregoing· facts all of the parties aforesaid, 
except the said J. W. C. West, whose names appeared on the 
said note in the sum of Twenty-seven Thousand Six Hundred 
and Ten Dollars ($27,610.00) and the note given in 
page 6 ~ renewal thereof became jointly and severally liable 
for the full amount of the said note and that, not-
withstanding the manner aforesaid in which they placed their 
signatures on the said notes, all of the said defendants were ) 
1
( 
in effect comakers thereof and, as such, were primarily liable 
thereon, and not_~~ s.~et_~.e~, and that your complainant, hav- / 
ing paid on the said note a sum in excess of his proportion- .. ll 
ate part of the joint and several indebtedness aforesaid, is 
entitled to contribution from the defendants E. J. Robertson, 
vV. W. Houston, S. D. Scott, F. B. Bain and Otto Wells of 
such sums as he has paid as aforesaid in excess of his pro. 
portionate part. of the said indebtedness. 
In Tender Consideration Whereof, and forasmuch as your 
complainant is without remedy in the premises save in a court 
of equity wherein matters of this kind are alone and properly 
cognizable, your complainant prays that E. J. Robertson, 
Richard Winborne, W. W. Houston, C. E. Herbert, Otto Wells, 
F. B. Bain and S. D. Scott may be made parties defendant to 
this bill and required to answer the same, but not under oath, 
answers under oath being expressly waived; that a decree may 
be entered against the defendants Richard Winborne and C. E. 
Herbert requiring them to pay to your complainant the sum 
of Six Thousand Two I-Iundred and Eighty Dollars ($6,280) 
with interest thereon, which your complainant was required 
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to pay, should it appear that the said Richard Winborne and 
C. E. Herbert are solvent or that this amount can be collected 
from them; that if this Court should determine that the said 
Richard Winborne and C. E. Herbert are insolvent and that 
the said amount cannot be recovered from them as herein al-
leged, then your complainant prays that a decree 
page 7 } may be entered against the other defendants herein; 
requiring them to pay to your complainant their 
pro rata part of any sum which your complainant has paid 
in excess of his proportionate part of the indebtedness evi-
denced by the said note, with interest thereon; and that your 
complainant may have such other further and general relief 
as the nature of this case may require or which to equity shall 
seem meet. 
And your complainant will ever pray, etc. 
ROBERT F. BAIN, 
Executor of the Last Will and Testament · 
of P. D. Bain, Deceased. 
By: J. GORDON BOHANNOh. 
PLUMMER & BOHANNON, 
Attorneys for the Complainants. 
BAIN EXOR. V. ROBERTSON-EXHIBIT A. 
Virginia: 
In the Clerk's Office of the Circuit Court of the Countv of 
· Sussex. · 
I, Jesse Hargrave, Clerk of the Circuit Court of tl;te County 
of Sussex, do hereby certify that on the 27 day of February, 
1930, R. F. Bain duly qualified in my said Court as Executor 
of the Estate of P. D. Bain dec'd and gave bond as such, 
according to law. 
Given under my hand this 14 day of July, 1933. 
· JESSE HARGRAVE, Clerk. 
Whereupon the defendants being duly summoned, and fail-
ing to appear and plead, answer or demur, a decree nisi was 
entered. · 
And at another day, to-~it: In the Clerk's Office afore-
said at the Rules held for said Court on the tl;tird M~nday in 
August, 1933, the said defendants, with the exception of C. E. 
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Herbert, who filed herein his Special Plea1 still failing to 
appear, the Bill was taken for confessed as to them and also 
set for hearing as to C. E. Herbert on his Special Plea,.whi~h .. 
is as follows: · · 
SPECIAL PLEA. 
The special plea of C. E. Herbert, one of the defendants, 
to a bill filed against him and others in the Circuit Court of 
the City of Norfolk, Virginia, by Robert F. Bain, Executor 
of the Estate of P. D. Bain, deceased. 
This defendan.t, reserving to himself the benefit 
page 8 ~ of all just exceptions to the said bill of complaint, 
without admitting or denying the allegations of 
said bill, in lieu of answer thereto, sets forth the following 
plea: 
That heretofore, to-wit, on the 15th day of March, 1933, 
this defendant was duly adjudicated a bankrupt upon a vol-
untary petition filed by him; that thereafter he filed the sched-
ules required by the Act of Bap.kruptcy in which schedules 
the Estate of P. D. Bain was listed as a creditor by reason 
of the indorsement by this defendant of the note described 
in said bill of complaint. 
Wher.efore, this defendant prays that bankruptcy may be 
suggested as to him, and leave given him to plead herein his 
discharge from bankruptcy when obtained as a bar to the 
claims of the complainant. · 
And this defendant will ever pray, etc. 
. C. E. HERBERT, 
By EASTWOOD D. HERBERT, 
Attorney. 
~ASTWOOD D. HERBERT, p~ d. 
The following is the Separate Answer of S. D. Scott, filed 
herein on the 6th day of September, in the year 1933: 
SEPARATE ANSWER OF S. D. SCOTT. 
To. the Honorable Allen R. Hanckel, Judge of the Court 
afore$aid: 
. · The separate answer of S. D. Scott to the bill of 
page 9 ~ complaint filed herein against him and others by 
· Robert F. Bain, Executor of the Estate of P. D. 
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Bain, deceased, or to so much thereof as he is advised it is 
material he should answer, alleges as follows: 
1. This. respondent admits that Hampton Roads Fire & 
Marine Insurance Company was a corporation organized and 
existing under the laws of the State of Maryland, and en-
gaged in the business of writing insurance in the said State 
and elsewhere, including the State of Virginia, and also ad-
mits that in the year 1928 and for some time prior thereto. 
this respondent owned a number of shares of the capital stock 
of said corporation, and that said P. D. Bain also owned 
stock in said corporation. Respondent here shows to the 
Court that said P. D. Bain held at the time aforesaid a large 
amount of stock of said corporation and that he and mem-
bers of his family owned by far the largest block of said 
stock held by any individual or group of individuals. Said 
P. D. Bain was Chairman of the Board of Directors of said 
corporation, and because of his official position, as well as 
his heavy investment in the stock of said corporation, took 
the leading part in the efforts to reorganize said corporation 
as hereinafter set out. 
Respondent denies that what was done by said corpora-
tion in and about the year 1928, as set out in said bill, was 
done for the purpose of expanding its business and enlarg-
J 
, ing the territory in which it carried on said business and al-
( leges, on the contrary, that in the year 1928 said corporation 
· was in financial difficulties and said action was taken in an 
. effort to avoid haying to liquidate its affairs and 
page 10 ~ go out of business, and that said action was taken 
. at the instance of said P. D. Bain, who throughout 
the efforts to reorganize said corporation was the moving 
· spirit in said efforts. For the purpose of reorganization and 
:\ in order to avoid liquidation as aforesaid, an effort was made 
by ~aid corporation to raise $100,000.00 of additional capital 
for said corporation and for that purpose the charter of the 
corporation was amended substantially as alleged in the bill 
in this case. This respondent subscribed for his proportion 
of said new stock and paid therefor the sum of $7,000.00 the 
full subscription price thereof. After this respondent had 
subscribed for his proportion of said new stock he was in-
formed by said P. D. Bain that some of the shareholders of 
said corporation had not taken their proportion of said new 
issue of stock and that he lacked $27,610.00 of having· the r~­
quired $100,000.00. As a condition precedent to having the 
proposed amendm~nt to the charter of said corporation al-
lowed, it was necessary that the full amount of said $100,-
000.00 be subscribed and paid in. In order to comply with 
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that requirement, the said P. D. Bain underwrote the said 
balance of $27,610.00 and undertook to-raiSe1tllimself. In 
pursuance of his said undertaking·, said P. D. Bain induced 
this respondent, and as respondent believes and alleges, cer-
tain other stockholders defendants herein, to subscribe for 
157 additional shares of said new stock at $20.00 per share, 
the par value thereof being $10.00 per share, the subscription 
price for said 157 shares am_ounting to $3,140.00. It was 
then understood and agreed between this respondent and 
said P. D. Bain that this respondent was to make his note 
. for said sum of $3,140.00, which, ·with said stock 
pag·e 11 ~ attached as collateral, was to be used by said P. D. 
. Ba.in with similar notes of other defendants herein 
r· 
as collateral security for the note of said P. D. Bain for 
said sum of $27,610.00, and that this respondent was not to 
be liable beyond the amount of his said note for $3,140.00. Ac-· 
cording·ly, this respondent made his note for the sum of $3,-
140.00 and delivered the same to the said P. D. Bain with 
said 157 shares of stock attached thereto, pursuant to said 
agreement. Thereafter, the said P. D. Bain presented to. 
the Norfolk National Bank of Commerce & Trusts his said 
note made and signed by him for the sum of $27,610.00 with 
the said note of this respondent for $3,140.00 and stock at-
tached thereto and s1n1ilar notes of other defendants herein 
as collateral and applied to said bank to discount the said 
note of $27,610.00. The said bank declined to discount the 
said note unless the same should be endorsed by the makers 
of the individual notes, or some of the individual notes above 
referred to, and used as collateral for said principal note. 
Thereupon, the said P. D. Bain asked this respondent to en-
dorse the said note of $27,~1Q&.Q_~.Q!.Jll.~~-GQDJ.lll.Q.dati~and 
stated to this respondent1nat he, the sa1d P. D. Bain, was 
primarily liable on the said note of $27,610.00, and that he, 
or, in the event of his death, his estate, would pay the san1e 
or any amount remaining unpaid thereon in the event any \, 
of the said collateral notes should not be paid and that he, 
the said P. D. Bain, would save this respondent harmless as 
endorser of said note. With that express and distinct un-
. derstanding this respondent endorsed the said 
page 12 ~ note of $27,610.00. 
This respondent denies that the said note of 
$27,610.00 was made or given in the circumstances set out 
in said bill; denies that the said undertaking to refinance said 
corporation was in any sense a joint undertaking between the 
said P. D. Bain and this defendant; denies that this respond-
ent had anything to do with the negotiation of said note of 
$27,610.00; and denies that there was anything in the cir-
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cumstances connected with the giving of said note or the dis- . 
count thereof at said bank to make this respondent liable as 
a comaker thereof or liable thereon in any other sense than 
as an endorser for the accommodation of said P. D. Bain, 
maker of said note. . 
2. This respondent believes it true that said J. W. C. West 
in endorsing the said note expressly limited his liability to 
the sum of $2,500.00. 
3. This respondent believes it trne that P. D. Bain departed 
this life, as alleged in said bill, and that complainant duly 
qualified as executor of his last will and testament, and ad-
mits that thereafter, to-wit, on or about May 12, 1930, a note 
in the sum of $27,610.00 was .executed by the said Robert F. 
Bain, executor, as maker and endorsed by this respondent 
and other defendants herein and given to the said bank in re-
. newal of said note of $27,610.00 mentioned in the first para-
graph of this answer; but respondent alleges that in renew-
ing the said note there was no change in the liabilities of the 
respective parties as set out in the first paragraph hereof; 
that the said Robert F. Bain, executor, was the maker of said. 
renewal note and primarily liable thereon, and this respond-
ent and other defendants endorsed the same merely because 
they were endorsers on said original note and 
page 13 ~ without in any way altering or affecting their lia-
. bility as set out in paragraph 1 hereof. On or 
before the maturity of said renewal note this respondent paid 
his note of $3,140.00, which as above alleged, was attached to 
gaid original note as collateral security and on renewal thereof 
'vas retained by said bank as collateral secnri ty for said 
renewal note; and on the payment by this respo·ndent of his 
note of $3,140.00, the said amount was presumably credited 
by said bank on said renewal note but in no other sense did 
this respondent make said payment on said renewal note. 
Respondent believes .it to be true, as alleged in said bi~ 
that Richard Winborne and C .. E. Herbert were and are in-
solvent and nnabie to pay the notes made by them respectively 
and used as collateral for said note of $2.7,610.00. This re-
spondent has no information as to the amo1mt, if any, paid 
by the plaintiff on account of said note of $27 ,.610.00, and so 
far as material calls for strict proof thereof. 
4. This respondent denies that he was ever at any time 
liable as a comaker of said original note o:rr said renewal :m.ote 
and denies that he is now or at any time has been jointly and 
severally liable with the other defendants herein or other-
wise liable io the· said P. D .. Bain, or tG> the said Robert F. 
BaiJD:, executo:rr of the last wili and testament of the said P .. 
D_ Bain, deceased, for the amount of sai:d original note or 
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said renewal note or any part thereof, and denies that he is 
liable to eontribute to the said plaintiff any sum 
page 14 } whatsoever on account of any am011llt the said 
complainant may be or may have been obliged. to 
pay on said note of $27,610.00, or of the renewal there(#. 
And now having ful~y answered this respondent prays to 
be hence dismissed with his reasonable costs. 
S. D~ SOOTT. 
RUMBLE & RUMBLE, 
Attorneys for S. D. Scott, one of 
the defendants herein. 
The following is the Separate Answer of W. W. Houston; 
filed herein on the 20th day of September, in the year 1983: 
SEPARATE ANSWER OF W. W. HOUSTO!'J. 
To the Honorable A. R .. Ha:ookel, Jndge of the Court afore-
said:· 
The separate answer of W. W. Honston to the bill of com-
plaint filed herein against him and others by Robert F. Bain,. 
Executor of the Estate of P. D. Bain, dec~ased, &r to so 
much thereof as he is advised it is material he &bould ans:wer, 
alleges as follows : 
1. This respondent adtni ts that Hampton Roads Fire & 
Marine· Insurane~ Company was a ct>:tporation organized and 
~xistin~ nn.der the laws .. C?f th~ State of ¥aryland,. and engaged 
1n the nus:rness of wr1t:rng 1nsnranee m the StHd State and 
elsewhere, including the State of Virginia, and a:lso admits 
that in the year 1928 and for some time -prl&r thereto this 
respon~ent owned a nnmber of shares of the eapHal stool! of 
said corp&ration, and that said P. D. Bain also 
page 15 ~ owned stock in said eorporati&n.. Re~dent 
here snows to- the aourt that said P. D. Baht held 
at the· time aforesaid a large· amo-ttnt &f etoek of sa:id ~or:. 
poration, and that he· and members of Ids family owned by 
far the largest block o-f said stock held by any indiridnal or 
group· of indirlduals. Said P. D. Bain waet ehainnan 6£ the 
Board fJf Directo'rs of said corpE>raltion, and be·eause ~f hig. 
official position, as well as his= ltea"try investment: in ibe s·fook 
of said co-rporation~ took the :Peading part in tiM eff&rts. t6 re~,.. 
organize- said OOTporatio-n aa hereinafter set 011t. 
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Respondent denies that what was done by said corporation 
in and about the year 1928, as set out in said bill, was done 
for the purpose of expanding its business and enlarging the 
ter~itory in which it carried on said business, and alleges on· 
the cQntrary that in the year 1928 said corporation was in 
financial difficulties, and said action was taken in an effort 
to avoid having to liquidate its affairs and go out of busi-
ness, and that said action was taken at the instance of said 
P. D .. Bain, who,_ throughout the efforts to reorganize said 
corporation, was the moving spirit in said efforts. For the 
purpose of reorganization, and in order to avoid liquida-
tion as aforesaid, an effort was made by said corporation to · 
raise $100,000.00 of additional capital for said corporation,. 
and for that purpose the charter of the corporation was 
amended substantially as alleged in the bill in this case. 
This respondent subscribed for a proportion of said new 
stock and paid the full subscription price thereof. After 
this respondent had subscribed for his proportion 
page 16 ~ of said new stock he was informed by said P. D. 
Bain that some of the shareholders of said cor-
poration had not taken their proportion of said new issue of 
stock, and that he lacked $27,610.00 of having the required 
$100,000.00. As a condition precedent to having the pro-
posed amendment to the charter of said corporation allowed,. 
it was necessary that the full amount of said $100,000.00 be 
subscribed and paid in. In order to comply with that re-
quirement the said P. D. Bain underwrote the said balance 
of $27,610.00 and undertook to raise it himself. In pursuance 
of his said undertaking, said P. D. Bain, induced this re-
spondent, and as respondent believes and alleges certain other 
stockholders defendants herein, to subscribe for 157 addi-
tional shares of said ne'v stock at $20.00 per share, the par 
value thereof being $10.00 per share, the subscription price 
for said 157 shares amounting to $3,140.00. It was then un-
derstood and agreed between this respondent and said P. D. 
Bain that this respondent was to make his note for said sum 
of $3,140.00, which, with said stock attached as collateral, was 
to be used by said P. D. Bain with similar notes of other de-
fendants herein as collateral security for the note of said 
P. D. Bain for said sum of $27,610.00, and that this respondent 
was not to be liable beyond the amount of his said note for 
$3,140.00. Accordingly, this respondent made his note for the 
sum pf $3,140.00 and delivered the same to the said P. D. 
Bain with said 157 shares of stock attached thereto, pursuant 
to said agreement. Thereafter, the said P. D. Bain pre-· 
sen ted to the Norfolk National Bank of Commerce & Trusts 
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his said note made and signed by him for the sum 
page 17 } of $27,610.00, with the said note of this respondent 
for $3,140.00 and stock attached thereto and simi-
lar notes of other defendants herein as collateral and applied 
to said bank to discount the said note of $27,610.00. The 
said bank declined to discount the said note unless the same 
should be endorsed by the makers of the individual notes or 
·some of the individual notes above referred to and used as 
collateral for said principal note. Thereupon, the said P. D. 
Bain asked this respondent to endorse the said note of $27,-
610.00 for his accommodation, and stated to this respondent 
that he, the said P. D. Bain, was primarily liable on the said 
note of $27,610.00, and that he, or, in the event of his death, 
his estate, would pay the same or any amount remaining un-
paid thereon in the event any of the said collateral notes 
should not be paid, and that he, the said P. D. Bain, would 
save this respondent harmless as endorser of said note. Wit)l 
that e~press and distinct understanding this respondent en-
dored the ·said note of $27,610.00. 
This respondent denies that said note of $27,610.00 was 
made or given in the circumstances set out in said bill; de-
nies that the said undertaking to refinance said corporation 
was in ·any sense a joint undertaking between the said P. D. 
Bain ·and this respondent; denies that this respondent had 
anything to do with the negotiation of said note of $27,610.00; 
and denies that there was anything in the circumstances con-
nected with the giving of said note or the discount thereof 
at said bank to make this respondent liable as comaker 
thereof or liable thereon in any other sense than as an en-
dorser for the accommodation of said P. D. Bain, 
page 18 } maker of said note. 
2. This respondent believes it true that said 
,J. W. C. '\Vest in endorsing the said note expressly limited 
his liability to the sum of $2,500.00. 
3. This respondent believes it true that P. D. Bain de-
parted this life, as alleged in said bill, and that complainant 
duly qualified as executor of his last will and testament and 
admits that thereafter, to-wit, on or about ~fay 12, 1930, a 
note in the sum of $27,610.00 was executed by the said Robert 
F. Bain, executor, as maker and endorsed by this respondent 
and other defendants herein and given to the said bank in 
renewal of said note of $27,610.00 mentioned in the first para-
graph of this answer; but respondent alleges that in re-
newing the said note there was no change in the liabilities of 
the respective parties as set out in the first paragraph hereof; 
that the said Robert F. Bain, executor, was the maker of 
said renewal note and primarily liable thereon, and this re-
g4 ~iif1r@m@ Oourt af .App@ftls 6f Vifginia 
spohEl@iit anfl tltli~r aefs:hdants efl~di:§@(t tba s~me me~ely 
l1e@itll§e tlief wera ~ndbrsers ~n $aid 6rUtlttal ii9te and mtii=-
out in any Way iUtefing dt ltff~etii1g tlieir iifibiilty_ as set out 
Hi piit~gl~a-- h ..1. li~N!ot On ot Jj~ft:Wa the m~ttl#ty ·6£ !:!a~t1 
t:ei1ewal hafu tills 1~espondent paid his pat~ <)f $3,140.00; w1iicli, 
as abova llllt!ged; wits attache(! ttl siiitl tlrigifuil.iiot@ tis cql~ 
lateral seeufiey a.~a oh renewal th~reb£ '\ra§ rt!hlified ~by sliitl. 
lhinlt a§ etUiateral security .fot· said i'en@Wal iiote; !thd bn the 
payment by ~his fe§pondent of his ntite ~~ $a;140.oo the sllitl 
amohnt was pi~e§rtii;iably ~retlit~d by said bdhlt oft said t:e= 
. . neWai ftote, but in ho othth: se~se clid iliis respond-
page 19 ~ e:dt, rluilie saitl payfuent 6ti said reiiewal i,ldht . 
. . Re~porltl~nt believ~s it to, be tftie, as hlleged iii 
stiid lUll; tliat Rit!liiird Winborne atid 0~ E. H~ro~ft were 
and are llisalv~nt aii~ urlable to pay tlie notes nHttle ~Y. tht!lli 
~¢s.f)@ctively .and jisetl as.collaterttl fot said tiote of $21,f)iO.Od. 
This respohtleiit H~s tlo i:iifot;mafioii as to the amtJ~n~; if afty, 
paid by the plaintiff oii abcoufit i;>f §aid nd~t!. of $21;810.oo; 
and s_p_ ~ar as material calls ith' stdct prtlt:tf tli~reof. . 
4. This respo_hdeiit. dehies thfit lie Was ~vt!f at M.ny time 
liable as a comakEH~. of skitl oHgiiial note t>r said r~iit.:rwal not~, 
and dejiies tliat he i§ iifiW tn; at ilnY time lias beefi jointly and 
seve fair· liable Witli tht! otlier defendahts lier~iri ot t:tther~ 
Wise liable to the said :P~ n~ Bahi, or to th~ saia RBbert F. 
Baiii; exa~ritof of the last wni l!litl t@stattiertt -or tlie said 
P. n~ Baih, tl~ceased; fdi' tli~ arlioiirlt of said origirHH fiote or 
said rena'\V~il ii6te dr H.ny pai~t thereof, arld denies tlitit lie 
is liaBle to cofiti'ibhte ttl tlie said plaii1tiff any suffi whatso~ 
ever dn acedujlt tlf ahy titlioliiit tlie said ~omtHliiij.aht mfiy be 
di' may have l>eerl oBliged to ptiy Brl said note 6f $27,610.00, 
·or of the renewal thereof. . 
1\.nd ftow having fully answ~red, this f~sporldent prays to 
be liehce dislliissed Witli his reastliUible costs. 
w~ W. HOUSTON. 
HUGHES; LiTTLE & SEA WELL; Attorheys. 
The foildwihg is the aiisw~r of Otto Wells ·rued lietein on 
the 25th day of September; in tlie year 1938: 
liage 2o } ANSWER OF OTTO WELLS~ 
. 'l'lie separate ansWer of Otto Wells to the Bill df Coihpiaint 
filetl her~in itgainst liim and others. by Rblleri 1!': Baii1, Ex;. 
edutor of tli~ Estate tlf P. D. Baiii, Deceased, ant1 to so much 
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thereof as he is advised it is ttut tt:!rial he shbuld answer, alJ. legas as foll6W§ : . · · 
(1) Thil:i t·espondent ftdmits that Hampttn1 Roads Fire attd 
Marin~ Itistil;iihoo ColliplUiy wiis a corporation ~tgafiized aiifJ. 
existing hrlder tlie linvs of tlie St::tte of l\1:tH7land, ~nd engaged 
in. the btisittess of writi:t1~ in~ti~~rtc~ in the said Stat~ ~nd 
elsewhere, fuclud!Ii!t the State of Virginia, anti also adhiits that 
in the year 1928 and ftlr sdme time p,ridr tliereto, this re-
spo~deht tl\Vnetl a htifuber of shar~s of the ~apital stock of 
$aid Corpoi'ati6:ti., ahd ~hat said P. D~ Bidn also o'wned stock 
in said et:n•poi•atioii. Respondetit here shows td the ~outt 
that said .P .. D. Bttin held at the time aforesaid; a liirg~ 
amohnt of staclt tif siiid Cdrporatioh !iiid that he attd m.em~ 
bers of his fatliily_ owned by far the latgest block" of said 
f:;tock held by a11y intlividual or g•totip of indiVidtUiht Said 
P. Il. Baih was Chairman of the Bdard of Dh·eetors o! said 
9_orj_:)()rlition; and beclttise of his offlcinl pusiilon, as wei! as 
his heavy iiivestine11t it1 the ~to~k of sai_d Oorpotatibn, tbok 
the IeatlJfi~ pltft ili the efforts to reorg11nize stiid· CorvtJrntion 
as her~inafter set out. 
. Respondent de11ies thitt what. Was dotu~ by snid. O{jtpora.: 
tion ih lind H.bottt tlie year 19gB; as ~:~et out iii saitl bill, was 
don~ foi• the ptirpbse o~ expaftditig its busin~ss and enlar~11g 
the. te¥Htoey in Which it carri~tl on said btisi!l:ess ilhel alli:!ges, 
on the coiitrliry; that iii .tli~ ~~r 1928, said 0tJttiotntioi1 wns 
ili :firlillicHtl difti<.1ulties atid said action was talteii 
pag~ 21 } ih an efft1rt to. avoitl havin~ to li~uidate its affairs 
ah.d go out of btisine~s and tliltt said abtioii. was 
ta;)teii at the ihstfin~e of said P. tl. Baih; \vbo thtoughbut the 
t:!fforts tdteorga11iPle said Oorpbration wa~ the mtfviilJt ~pifit 
in said efftrrts. For t\1~ purpose of retitganizati6Ii and in o:r-
der to (\void litthitliition as afoteshid; an efft>rt was fdade 
·by said .GarporatitU1 to t'aise. $100,000.00 df atltlitional capital 
for !§aid Coi~po¥atltln alia :for that t1tirpose the ~hnrt~r of 
th~ Corpbrtttion was am~ndetl silbstttntially ~s alleged in the 
bill in this case, TQ.is f~spo~tletit subsctib~tl fth.' his propor-. 
tion of.said new sto~lt ahd pai~ therefor tlie slim of$ .... ;,; .1 
the full sli~scriptitlii price thef~bf. After this respondent 
ha~ stlbs~ribed for his proportion of enid new stock; he :Was 
informed by said P. D~ Baifi _that e;6fuP. of th~ shareholder~ 
of said Corporntioii liad hot talteti thijir proptlttion of said 
new issue o.f sto~k and that he l~e~eq. $27;610.00 of baYing 
the requited $lOO;OOo~oo. As tt condition precetle~t .. to hav;. 
ing th~ proposed aihentlment to the charter of said CtrJ;pora:-
tioii all.oWetl, it was necessary that the full amount of sa~d 
$100,000.00 be subscribed and paid in. In order to comply 
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with that requirement, the said P. D. Bain underwrote the 
said balance of $27,610.00 and undertook to raise it himself. 
In pursuance of his said undertaking, said P. D. Bain in-
duced this respondent, and as respondent believes and al-
leges, certain other stockholders defendants herein, to sub-
scribe for 157 additional shares of said new stock at $20.00 
per share, the par value thereof being $10.00 per share, the 
subscription price for said 157 shares amounting to $3,140.00. 
It was then understood and agreed between this 
page 22 ~ respondent and said P. D. Bain that this respond-
ent was to make his note for said sum of $3,140.00, 
which, with said stock attached as collateral~ was to be used 
by said P. D. Bain with similar notes of other defendants 
herein as collateral security for the note of said P. D. Bain 
for said sum of $27,610.00, and that this respondent was not 
to be liable beyond the amount of his said note for $3,140.00. 
Accordingly, this respondent made his note for the sum of 
$3,140.00, and. delivered the same to the said P. D. Bain with 
said 157 shares of stock attached thereto, pursuant to said 
agreement. Thereafter the said P. D. Bain presented to the 
Norfolk National Bank of Commerce and Trusts, his said 
note made and signed by him for the sum of $27,610.00, with 
the said note of this respondent for $3,140.00, and stock at-
tached thereto and similar notes of other defendants herein 
as collateral and applied to said bank to discount the said 
note of $27,610.00. The said bank declined to discount the said 
note unless the same should be endorsed by the makers of 
the individual notes above referred to, and used as collateral 
for said principal note. Thereupon, the said P. D. Bain asked 
this respondent to endorse the said note of $27,610.00, for his 
accommodation and stated to this respondent that he, the 
said P. D. Bain, was primarily liable on the said note of $27,-
610.00, and that he, or, in the event of his death, his estate, 
'vould pay the same or any amount remaining unpaid thereon 
in the event any of the said collateral notes should not be 
paid and that he, the said P. D. Bain, would saye this re-
spondent harmless as endorsed on said note. With 
page 23 ~ that express and distinct understanding, this re-
spondent endorsed the said note of $27,610.00. 
This respondent denies that the said note of $27,610.00; 
was made or given in the circumstances set out in said bill; 
denies that the said undertaking· to refinance said corpora-
tion was in any sense a joint undertaking· between the said 
P. D. Bain and this defendant; denies that this respondent 
had anything to do with the negotiations of said note of $27,-
610.00; and denies that there was anything in the circum-
stances connected with the giving of said note or the dis-
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count thereof at said bank to 1nake this respondent liable as 
a comaker thereof or liable thereon in any other sense than 
as an endorser for the accommodation for the said P. D. 
Bain, maker of said note. 
(2) This respondent believes it true that said J. W. C. 
West in endorsing the said note expressly limited his liability 
to the sum of $2,500.00. · 
( 3) This respondent believes it true that P. D. Bain, de-
parted this life, as alleged in said bill, and that complainant 
duly qualified as executor of his last will and testament, and 
admits that thereafter, to-wit, on or about May 12th, 1930, 
a note in the sum of $27,610.00, was executed by the said 
Robert F. Bain, Executor, as ma~wr and endorsed by this re-
spondent and other defendants herein and given to the said 
bank in renewal of said note of $27,610.00, mentioned in the 
first paragraph of this answer; but respondent alleges that 
in renewing the said note there was no change in the liability 
of the respective parties as set out in the first paragraph 
hereof; that the said Robert F. Bain, Executor, was the 
maker of said renewal note and primarily liable 
page 24 ~ thereon and this respondent and other defendants 
endorsed the same merely because they were en-
dorsers on said original note and without in any way altering 
or affecting their liability as set out in paragraph one (1) 
hereof. On or about the 31st day of January, 1931, this re-
spondent paid his note of $3,140.00, which, as above alleged, 
was attached to said original note as collateral security and 
on renewal thereof was retained by said bank as collateral 
security for said renewal note; and on the payment by this 
respondent of his note of $;3,140.00, the said amount was pre-
sumably credited by said bank on said renewal note but in 
no other sense did this respondent make said payment on 
said renewal note. 
Respondent neither affirms or denies it to be true, as al-
leged in said bill, that Richard '\Vinborne and C. E. Herbert 
'vere and are insolvent and unable to pay the notes made by 
them respectively and used as collateral for said note of $27,-
610.00. This respondent has no information as to the 
amount, if any, paid by the complainant on account of said 
note of $27,610.00, and so far as material calls for strict proof 
thereof. 
( 4) This respondent denies that he was ever, at any time 
liable as a comaker of said original note or said renewal note 
and denies that he is now, or a.t any time has been jointly and 
severally liable with the other defendants herein or other-
wise liable to the said P. D. Bain, or to the said Robert F. 
Bain, Executor of the last will and testament of the said 
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P. D. Bain, Deceased, for the amount of said original note 
or said rene~al note or any part thereof, and denies that he 
is liable to contribute to the said complainant any sum what-
soever on account of any amount the said com-
page 25 ~ plainant may be or may have been obliged to pay 
on said note of $27,610.00, or of the renewal 
thereof. 
And now having· fully answered, this respondent prays to 
be hence dismissed with his reasonable costs. 
JOSEPH MARCUS, 
Attorney for Otto Wells. 
OTTO WEI.JLS. 
And at another day, to-wit : In the Circuit Court aforesaid 
on the 9th day of October, in the year 1933: 
This day came E. J. Robertson, one of the defendants in 
this cause, and asked leave to file his answer to the bill ex-
hibited against him and others in this cause, First August 
Rules, 1933, and presentBd his said answer to the Court. 
On consideration whereof, the Court, upon u1otion of the 
~aid E. J. Robertson, doth grant the leave prayed for, and 
the said answer being received is ordered filed. 
The following is the answer of E. J. Robertson, filed by 
leave of the foregoing order: 
SEPA.R.ATE ANSWER OF E. J. ROBERTSO~. 
To the Honorable Allan R. Hanckel, Judge of said Court: 
The separate answer of E. J. Robertson to the bill of com-
plaint filed herein against him and others by Robert F. Bain, 
Executor of the Estate of P. D. Bain, deceased, or 
page 26 r to so much thereof as he is advised it is material 
he should answer, alleges as follows: 
1. This respondent admits that Hampton Roads Fire & 
~farine Insurance Company was a corporation org·anized and 
existin~ under the laws of the State of 1\{aryland, and en-
gaged 1n the business of writing insurance in the said State 
and elsewhere, including ·the State of Virginia, and also ad-
mits that in the year 1928 and for some time prior thereto, 
this respondent owned a number of shares of the capital 
:;;tock of said ,corporation, and that said P. D. Bain also 
owned stock in said corporation. Respondent here shows to 
the Court that said P. D. Bain held at the time aforesaid a . 
large amount of stock of said corporation and that he and 
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members of his family owned by far the largest block of said 
stock held by any individual or group of individuals. Said 
P. D. Bain was Chairman of the Board of Directors of said 
corporation, and because of his official position, as well as 
his heavy investment in the stock of said corporation, took 
the leading part in the efforts to reorganize said corporation 
as hereinafter set out. 
· · Respondent denies that what was done by said corporation 
in and about the year 1928, as set out in said bill, was done 
for the purpose of expanding· its business and enlarging the 
territory in which it carried on said business and alleges, on 
the contrary, that in the year 1928 said corporation was in 
financial difficulties and said action was taken in an effort 
to avoid having to liquidate its affairs and go out of busi-
ness, and that said action was taken at the instance of said 
P. D. Bain, who throug·hout the effort~ to reorganize said 
corporation was the moving spirit in said efforts. 
page 27 ~ For the purpose of reorganization and in order 
to avoid liquidation as aforesaid, an effort was 
made by said corporation to raise $100,000.00 of additional 
capital for said corporation and fpr that purpose the charter 
of the corporation was amended substantially as alleged in 
the bill in this case. This respondent subscribed for his pro-
portion of said new stock and paid therefor the sum of $7,-
000.00, the full subscription price thereof. After this re-
spondent had subscribed for his proportion of said new 
stock he was informed by said P. D. Bain that some of the 
shareholders of said corporation had not taken their propor-
tion of said new issue of stock and that he lacked $27,610.00 
of having the required $100,000.00. As a condition precedent 
to having the proposed amendment to the charter of said 
corporation allowed, it was necessary that the full amount of 
said $100,000.00 be subscribed and paid in. In order to com-
ply with that requirement, the said P. D. Bain underwrote 
the said balance of $27,610.00 and undertook to raise it him-
self. In pursuance of his said undertaking, said P. D. Bain 
induced this respondent, and as respondent believes and al-
leges, certain other stockholders defendants herein, to sub-
scribe for 157 additional shares of said new stock at $20.00 
per share, the par value thereof being $10.00 per share, the 
subscription price for said 157 shares amounting to $3,140.00. 
It was then understood and agreed between this respondent 
and said P. D. Bain that this respondent was to make his 
note for said sum of $3,140.00, which, with said stock at-
tached as collateral, was to he used by said P. D. 
page 28 ~ Bain with similar notes of other defendants herein 
as collateral security for the note of said P. D. 
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Bain ·_for said sum of $27,610.00, and that this respondent 
was not to be liable beyond the amount of his said note for 
$3,140.00. Accordingly, this respondent made his note for the 
sum of $3,140.00 and delivered the same to the said P. D. 
Bain with said 157 shares of stock attached thereto, pur-
suant to said agreement. Thereafter, the said P. D. Bain pre-
sented to the Norfolk National Bank of Commerce & Trusts 
his said note n1ade and signed by hi1n for the sum ~f $27,-
610.00 with the said note of this respondent for $3,140.00 and 
stock attached thereto and similar notes of other defendants 
herein as collateral and applied to said bank to discount the 
said note of $27,610.00. The said bank declined to discount 
the said note unless the same should be endorsed by the 
makers of the individual notes, or son1e of the individual 
notes above referred to, and used as collateral for said prin-
cipal note. Thereupon, the said P. D. Bain asked this re-
spondent to endorse the said note of $27,610.00 for his ac-
commodation and stated to this respondent that he, the said 
P. D. Bain, was primarily liable on the said note of $27,-
610.00, and that he, or, in the event of his death, his estate, 
would pay the same or any amount remaining unpaid thereon 
in the event any of the said collateral notes should not be 
paid and that he, the said P. D. Bain, would save this re-
spondent har1nless as endorser of said note. With that ex-
press and distinct understanding this respondent endorsed 
the said note of $27,610.00. 
This respondent denies that the said note of $27,610.00 
was made or given in the circumstances set out in said bill; 
denies that the said undertaking between the said 
page 29 ~ P. D. Bain and this defendant; denies that this re-
spondent had anything to do with the negotiation 
of said note of $27,610.00; and denies that there was any-
thing in the circumstances connected with the giving of said 
note or the discount thereof at said bank to 1nake this re-
spondent liable as a comaker thereof or liable thereon in any 
other sense than as an endorser for the accommodation of 
said P. D. Bain, maker of said note. 
2. This respondent believes it true that said J. W. C. West 
in endorsing the said note expressly limited his liability to 
the sum of $2,500.00. 
3. This respondent believes it true that P. D. Bain departed 
this life, as alleged in said bill, and that con1plainant duly 
qualified as executor of his last will and testament, and ad-
mits that thereafter, to-·wit, on or about May 12, 1930, a note 
in the sum of $27,610.00 was executed by the said R.obert F. 
Bain, executor, as maker and endorsed by this respondent 
and other defendants herein and given to the said bank in 
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renewal of said note of $27,610.00 mentioned in the first para-
graph of this answer; but respondent alleg·es that in renew-
ing the said note there was no change in the liabilities of the 
respective parties as set out in the first paragraph hereof; 
that the said Robert F. Bain, executor, was the maker of 
sai<! renewal note and primarily liable thereon and this re-
spondent and other defendants endorsed the same merely be-
eause they were endorsers on said original note and without 
in any way altering or affecting their liability as set out in 
paragraph 1 hereof. On or before the maturity of said re-
. newal note this respondent paid his note of $3,-
page 30 } 140.00, which, as above alleged, was attached to 
said original note as collateral security and on 
renewal thereof 'vas retained by said bank as collateral se-
curity for said renewal note; and. on the payment by this re-
spondent of his note of $3,140.00, the said amount was pre-
sumably credited by said bank on said renewal note but in no 
other sense did this respondent make said payment on said 
Tenewal note. 
Respondent believes it to be true, as alleged in said bill, 
that Richard Winborne and C. E. Herbert were and are in-
solvent and unable to pay the notes made by them respectively 
and used as collateral for said note of $27,610.00. This re-
spondent has no information as to the amount, if any, paid 
by the plaintiff on aooount of said note of $27,610.00, and 
so far as material calls for strict proof thereof. 
4. This respondent denies that he was ever at any time 
liable as comaker of said original note or said renewal note 
and denies that he is now or at any time has been jointly 
and severallv liable with the other defendants herein or other-
wise liable fo the said P. D. Bain, or to the said Robert F. 
Bain, executor of the last 'viii and testament of the said P. D. 
Bain, deceased, for the amount of said original note or said 
renewal note or any part thereof, and denies that he is liable 
to contribute to the said plaintiff any sum whatsoever on ac-
count of any amount the said complainant may be or may 
have been obliged to pay on said note of $27,610.00, or of the 
rene,val thereof. 
And no'v having fully answered, this respondent prays to 
be hence dismissed with his reasonable costs. 
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"JENKINS & JENKINS, 
E. J. ROBERTSON, 
By Counsel. 
Attorneys for E. J. Robertson, one 
of the defendants herein. 
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And at another day, to-wit: In the Circuit Court of the 
City of Norfolk, on the 18th day of January, in the year 
1936: 
This cause came on this day to be again 4eard on the spe-
cial plea of bankruptcy filed herein by C. E. Herbert and 
upon his further plea of discharg·e and was argued by coun-
sel.. 
And it appearing to the Court that C. E. Herbert did on 
the 15th day of March, 1933, filed a voluntary p~tition of 
bankruptcy in the District Court of the United States for 
the Eastern District of Virginia, listing in the schedules at-
tached thereto the Estate of P. D. Bain as a creditor by rea-
son of the endorsement of the note involved in this action, 
and it further appearing that upon due application therefor 
the said C. E. Herbert was granted a discharge in bankruptcy 
by the District Court of the United States for the Eastern 
District of Virginia on the 22nd day of June, 1934, which 
said discharge operates as a bar to this action; 
Now, therefore, it is adjudged, ordered and decreed that 
the said action as to C. E. Herbert be, and the same here by 
is, dismissed. 
The following is the Plea filed herein and referred to iu 
the foregoing decree on January the 18th, in the year 1936: 
page 32 ~ PLEA. 
Your respondent, at the 2nd August Rules, 1933, filed herein 
his special plea of bankruptcy, setting forth that on the 15th 
day of March, 1933, he had filed in the District Court of the 
United States for the Eastern District of Virginia a volun-
tary petition in bankruptcy in the schedules of which was 
listed the Estate of P. D. Bain by reason of his endorsement 
of the note described in this action, in which special plea your 
respondent asked leave to file herein his discharge in bank-
t·uptcy, when granted, in bar of this action. 
Your respondent further alleges that heretofore, to-wit, on 
the lOth day of March, 1934, he filed in the District Court 
of the United States for the Eastern District of Virginia his 
application for a discharge in bankruptcy and the same was 
duly granted on the 22nd day of June, 1934, a copy of which 
is hereto attached. 
Wherefore, your respondent prays that he may be hen_ce 
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dismissed as a party to this cause with his reasonable costs 
by him in this behalf expended 
C. E. HERBERT, 
By EASTWOOD D. HERBERT, 
EASTWOOD D. HERBERT, p. d. 
Attorney, 
The following is a copy of the Discharge in Bankruptcy 
attached to the foregoing plea: 
page 33 ~ DISCHARGE OF BANI{RUPT. 
In the District Court of the United States for the Eastern 
District of Virginia. 
In the Matter of Claude 
Eugene Herbert, Bankrupt. 
No. 9173. II 1 ~ 
In Bankruptcy. 
WHEREA.S, Claude Eugene Herbert of Norfolk, Virginia, 
in said district, has been duly adjudged, a bankrupt, under 
the acts of Congress relating to bankruptcy, and appears to 
have conformed to all the requirements of law in that be-
half. · 
IT IS THEREFORE ORDERED by this court that said 
Claude Eugene Herbert be discharged from all debts and 
claims which are made provable by said acts against his es-
tate, and which existed on the 12th day of March, A. D. 1933, 
on which day the petition for adjudication was filed by him; 
excepting such debts as are by law excepted from the opera-
tion of a discharge in bank_ruptcy. 
LUTHER B. WAY, 
U. S. District J udgb. 
Norfolk, V a., June 22nd, 1934. 
Seal 
A Copy-Teste : 
C. L. WRIGHT, Clerk. 
By ERMA R. GAMAGE, 
Deputy Clerk. 
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The following are the complainant's depositions filed herein 
on the 13th day of December, in the year, 1934: 
page 34 ~ In the Circuit Court of the City of Norfolk, 
Virginia. 
Robert F. Bain, Executor of the Estate of P. D. Bain, de-
ceased, 
v. 
E. J. Robertson, Richard 'Vinborne, \V. W. Houston, C. E. 
Herbert, Otto Wells, F. B. Bain and S. D. Scott. 
DEP.OSITIONS. 
Depositions of witnesses taken before D. S. Phlegar, a 
Notary Public for the State of Virginia at Large, pursuant 
to notices hereto annexed, at the offices of Phlegar & Tilgh-
man, 610-615 Law Building·, N orfoll{, Virginia, December 11, 
1934, at 12 noon, to be read as evidence on behalf of the 
plaintiff in the above-entitled cause pending in the Circuit 
Court of the City of Norfolk, Virginia. 
Present: 1\Ir. J. Gordon Bohannon for the plaintiff; Mr. 
John B. Jenkins for E. J. Robertson; 1\fr. Richard Winborne, 
in person; Mr. L. T. Seawell for W. W. Houston; Mr. East-
wood D. Herbert for C. E. Herbert; Jrir Joseph Marcus for 
Otto Wells; Mr. H. H. Rumble for S. D. Scott. 
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a witness on behalf of the plaintiff, being duly 
sworn, testified as follows : 
Examined by 1\IIr Bohannon : 
Q. J\IIr. Winborne, 'vill you state your full name Y 
A. Richard Winborne. 
Q. And your residence? 
A. Norfolk, Virginia. 
Q. Are you one of the defendants in this case¥ 
A. I am. 
Q. Mr. Winborne, were you a stockholder of the Hampton 
Roads Fire & l\{arine Insurance Company in tl1e year 1928 7 
A. I was. 
I 
Q. State how much stock you owned at that time? 
{I A. -£24,000 is my recollection. Q. n inat year; 1929, will you state whether or not there 
was any change in the policy of that company suggested or 
carried into effect~ 
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A. Yes, it was suggested and carried into effect, both, that f 
we open a branch in Chicago and sell some additional stock, 
Class A stock, I believe that they called it, to raise some addi-
tional funds to open up out there. 
Q. vVill you state whether or not any one was selected to 
handle the Chicago office, and, if so, who~ 
A. Mr. l\tlcCullough. 
Q. Did this proposed extension of the territory 
page 36 } of operations require any change in the capital 
structure of the company? 
A. Yes; we needed additional capital, and this Class A 
stock was offered for sale, about $100,000 (I think $50,000 
capital and $50,000 surplus) and about seventy or seventy-
two or three, or something like that, was subscribed, leaving 
a deficit of about $27,000. 
Q. Was the company at that time in financial straits and 
in danger of being put into liquidation, so far as you know? 
.A .• I don't think it was-not at that time. 
Q. Did it becon1e necessary to amend the charter of the 
company in order to do this? 
A. Yes, to sell the Class A stock. 
Q. How was this Class A stock to be sold f I mean to 
what people or to what persons; and how was it to be dis-
posed of generally' 
A. It was to be sold to anybody who would buy it, but, of 
course, the old stockholders were really the purchasers, and, 
· after having sold about $70,000 or $73,000 worth, some eight 
or ten of the larger stockholders were called together to dis-
cuss how to raise the balance, and I believe it was finally 
decided that we should divide it as near equally as we could 
among the eight or nine that were present. 
1\{r. Rumble: Respondents object to the answer of the 
witness as evidently not based upon his own 
page 37 ~ knowledge and as purely an assumption on his 
part; and we move that it be stricken out. 
l\fr. Seawell: In which I join. 
Bv Mr. Bohannon: 
·Q. You say, Mr. Winborne, that these parties were called 
together; do you recall who was at that meeting· at which 
they were called 1 
A. Yes. The people who signed the note and took the $27,-
600 or $27,400, or whatever it was, of additional stock. We 
met the office of the company. 
. Q. Was a general discussion indulged in at that time? 
. A. A general discussion of this matter, yes. 
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· ) Q~ .At what prioe per share 'was thnt stock sold Y 
A. At $20. 
Q. What was the par value of the shares f 
A. Ten dollars par value· and ten dollars, I think, sutplus. 
Q. Of the original issue (that is before the allocation . of 
the deficiency, so to speak), how ttutny shares of Class A 
~stock did you buyf A. $3,000. Q~ Now, state again, after this first purchase had been 
made, how much was lacking in order to raise the $100,000! 
4.. About $27 000 in capital and surplus. 
Q. And how did it come about that that was a d<!ficiency, 
· so to speak? How did that deficiency ariseY 
page 38 ~ A. We had offered the $100,000 £or sale and had 
not been able to sell but nbotlt $72,000 or $78,000, 
and thttt left twenty-seven thousand and something. 
Q. Did arty pnrticuhn~ person undertake to raise that de-
/~ ficiency of twenty -seven thousand aud odd dollars 1 A. Not that I know of. . Q:-Did Mr. P. D. Bain undertnk~ to underwrite that $27,-
1\001.0~~t~~~ mean petsonally Y . Q. Yes. A. I don't know. Q. Did he ever tell yott that he would underwrite it? . A. No. 
Q. How many parties agreed toget~et to make up this de-
ficiency o£ twenty~seven thousfii1d and odd dollars T 
A. Nine, I think it was. 
Q. And cart you tell me how much stock each oi those par-
ties was to take T 
A. I could not tell you in shares, but it was a little over 
'$3,000, with one exception; 1\tfr. West only took $2,500, I 
think. . 
Q. Mr. Winborne, did Mr. P. D. Bain, by anything that he 
said to you, induce you to go into this plan of raising this 
twenty-seven thousand and odd dollars additional money? · 
1 
A. No. 
pag-e 39 ~ Mr. Runlble: Question is obj~cted to as in-
volving· only the transaction between this particu-
lar witness and l\tir. Bain. 
Mr. Seawell: In which we join. 
Mr. Jenkins: In which E. J. Robertson ~oins. 
Mr. Marcus: And in which Otto Wells jo1ns. 
Mr. Bohannon: In regard to the objection, counsel for 
the plaintiff calls attention to the allegation of the answers 
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to the effect that Mr. P .. D. Bain induced the sev:eral respond .. 
ents who have filed answers and certain other stockholder 
defendants herein to subscribe to the 157 additional shares of 
stock. · 
Mr .. Rumble: Mr. Winborne did not file an answer, did 
he? 
~Ir. Bohannon: .No, but I said also ''certain other stock-_ 
holder defendants herein"· 
By Mr. Bohannon: 
Q. Now, Mr. Winborne, tell us how that additional $27, .. 
610 was raised f 
A. It was raised by each of us subscribing to the stook and 
taking the stock with our individual note and attaehing it to 
a joint note in favor of the National Bank of Commerce as 
collateral, and also we endorsed the note at the bank. 
Mr. Rumble: The answer is objected to on the ground 
that the witness undertakes to describe as a joint note a 
note which on its face was made by Mr. P. D. 
page 40 ~ Bain and endorsed by certain other individuals. 
We move that it be stricken out. 
Mr. Bohannon: To which counsel for the plaintiff replies 
that it is perfectly proper to show the liability of the sev-
eral parties to this note. 
By Mr. Bohannon: 
·Q. Was that note discounted at one of the banks in Nor-
folk! 
A. It was, at the National Bank of Commerce. 
Q. Were you an endorser on that note t 
A. I was. 
Q. What became of the proceeds of the discount-to whom 
did they go V l 
A. To Hampton Roads Fire & Marine Insurance Com-
pany. 
Q. Can you tell us why the individual parties put up their 
individual notes with the stock as collateral for the same, 
1\fr. Winborne t 
J.Y[r. Rumble: Objected to. 
By Mr. Bohannon: . 
Q. Why did you put up your individual note with the. stock 
as colla tel'al Y I Y 
A. To get money from the bank to pay for the stock. 1 
Q. In the discussion of this matter which was had at the 
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meeting to which you have referred in one of your previous 
,answers, please state, if you recall, . who was present¥ 
A. Mr. P. D. Bain, Mr. F. B. Bain, Mr. S. D. 
age 41 ~ Scott, Mr. E. J. Robertson, Mr. C. E. Herbert, 
Mr. J .. W. C. West, Mr. Otto Wells and myself. I 
think that makes all. 
Q .. Was Mr. Houston presentt 
A. And ]J!r. W. vV. Houston. That is right. 
Q. Was any statement made at that meeting in the pres-
ence of these gentlemen that the several parties were not 
to be liable beyond the amount of their individual notes¥ 
r A_. ~matter wa_~.P~~~l!ght__~_l?.. ~Y ~Ir ~-~•st, ang m__ y l~~9J~ .. _--lection IS 1.hat he was ine onl one t1iat lffinte hi;-nabihtY!... . o u ow e ount to w 1c Is iabili y was Im-
itedY 
A. $2,500. . 
. Q. Was that matter discussed at the meeting to which you 
) have referred 7 
f I S. ffiJ· ;u put up your shares of stock as collateral for 
the individual note which you made Y • 
.A. I did. 
Q. Mr. Winborne, did l\ir. P. D. Bain ask you to endorse 
~ this note for $27,610 for his accommodation 7 (_ ~ He did not. Q. 1J1d lvtr. P. D. Bain state to you that he was primarily 
· liable on this note? 
A. No . 
......._ , Q. Did Mr. P. D. Bain say to you that he would 
page 42 ~ pay it in event that the collateral notes were not 
I paid and that if he died his estate would pay it~ I A. No, he did not. Q. Air. Winborne, did Mr. P. D. Bain promise you that 
he would save you harmless as an endorser on this note? 
II A. He did not. Q. <JJ1d Mr. P. :U: Bain say to you that you were not to be 
liable beyond the amount of your individual note 1 
11 
A. He did. not. 
Q.-:Mr. Winborne, I show you a note signed in the name 
of Richard Winborne, dated l\iay 15, 1929, for $3,140, to which 
is attached Certificate A-10 of the Hampton Roads Fire & 
~iarine Insurance Company for 157 shares Class A stock 
made out in your name, which said Certificate is endorsed 
in the name of Richard Winborne ; please examine these and 
state whether or not you signed this note and whether this 
stock was owned by you and whether the endorsement on 
the certificate is your endorsement Y 
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.A.. Yes, I signed the note and the certificate was mine and 
n1v endorsement. 
"'Q. Is that the note and is that the certificate which you 
put up as collateral security for the $27,610 note? 
A. It is. 
Q. 1\tir. Winborne, did you pay that note? 
A. I did not. 
Q. Do you know who did pay it, of your own 
page 43 ~ knowledget 
A. No, I do not. 
Q. Are you in position to pay it, Mr. Winborne! 
A. I am not. 
Q. I show you a note dated May 12, 1930, which will be 
identified later, and I desire to ask whether or not that is 
your endorsement on the back of that note Y 
A. It is. That is n1y endorsement. 
Mr. Bohannon: I want to put this in evidence. Plaintiff, 
by counsel, here files as Exhibits the note and certificate of 
stock referred to in the previous questions. 
CROSS EXAMINATION. 
Bv Mr. Rumble: 
"Q. Mr. Winborne, were you related to Mr. P. D. Bain? 
A. I was not. . 
(I Q. Or to any of his family? f A. No, I was not and I am not now. Q. It is alleged In the bill that you were insolvent at the 
time that this note fell due; is that correct? 
A. YeA, sir. 
Q. How much of the $100,000 of Class A stock did you sub-
{ 
scribe to before the question of making up a deficit arose Y 
A. 1\Iy recollection is that it was $3,000. 
Q. Did you pay for that stock? 
page 44 ~ A. No. I gave a note for that. 
Q. Who paid that note? 
A.. I don't think it has ever been paid. The people who 
bought the company wrote me a short time ago about the 
collateral that I had up with it. 
Q. Were you in anywise connected in business with Mr. 
Bain? 
A. No. 
Q. You have never been? 
A.. I never have been. 
Q. Was the Chicago office that you referred to opened by 
the Hampton Roads Fire & l\iarine Insurance Company? 
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A. Yes, throug·h their manager, }fr. ~IcCullough. 
Q. When was that T 
A. About 1928 or 1929, somewhere along there. 
Q. · Had you any official connection with The Hampton 
Roads Fire & 1\tfarine Insurance Cornpany Y 
.l\.. Only as a director. 
Q. Were you familiar with its financial condition in 1928? 
A. Yes. 
Q. You spoke of a meeting at which certain persons named 
by you were present; those persons, as I recall, were P. D . 
.Bain, F. B. Bain, S. D. Scott, E. J. Robertson, C. E. Her· 
bert, Otto vVells and yourself; is that correct? 
A. And J\,Ir. Houston. 
pag·e 45 r Q. Can you approximately fix the date of that 
/J 
· meeting t 
1 A. I can fix it in this way: It was just previous to the time that this note was given and the stock issued. 
. Q. Did each of the individuals in that meeting sign his 
note and put up his collate;ral at that time 1 · 
A. I think that they did. I think it was in the meeting. 
Q. Did each of them in that meeting endorse-
A. (Interposing) We decided "rhat would take. I am' 
inclined to think that we signed it in the 1neeting. . 
Q. And did each of them in that meeting endorse the note 
for $27,610 Y 
A. I do not recall that. We end9rsed it, but whether it 
was in that meeting, or a few days thei'eafter, I am unable to 
say, it has been so long. 
Q. You personally had nothing to do with the discounting 
of the note at the bank1 
A. No. 
{ (: 
Q. Where did you say that meeting· was held~ 
A. In the office of The Hampton Roads Fire & ~Iarine 
Insurance Cmnpany in the Bankers Trust Building in Nor-· 
folk. · 
Q. And you neither paid the original amount of your sub-
scription to the $100,000 Class A stock nor did you pay the 
note which you gave for $3,140 for an additional subscrip-
tion? 
A. I did not. 
page 46 ~ Q. And you are not in position to pay it? 
A. I am not. 
Q. Do you know who paid the interest on the $27,610 note 
while the bank held it? 
A. I do not. 
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By Mr. Seawell: 
Q. Mr. Winborne, you are a party defendant in this case, 
are you represented at all by counsel f 
A. I am not. 
Q. Have you filed any answer in these proceedings t 
A. I have not. 
Q. You say you are not related to the Bain family .either 
by blood or by marriage? 
A. I am not. 
Q. You were never an officer of The Hampton Roads Fire 
& lVIarine Insurance Company? 
A. A director but not an officer. 
Q. Who was the secretary at the time of this meeting which 
you have described in answer to 1\{r. Bohannon's question? 
A. I don't know that there 'vas any secretary. I think 
it was not a directors' meeting·. If there had been a directors' ·. 
meeting, of course there would have been a secretary, but it 
was a meeting . to provide the sale of needed stock or the 
deficit in the stock. If there was a secretary, it was the sec-
retary; but I am quite sure there was no secre-
page 47 ~ tary. 
· Q. The company had a secretary at that time, 
did it not? 
A. It was not a directors' meeting and it was not a stock-
holders' meeting; it was an informal meeting called to sell 
this additional stock. 
Q. Who called the meeting? 
A. I am unable to say 'vhether the President of the com-
pany, l\1r. Robertson, or whether Mr. Bain, the Chairman of 
the Board of Directors. One or the other usually called the 
nwctings. 
Q. You say that this was not a meeting of the directors Y 
A. No, it was not a directors' meeting. 
Q. And it was not a meeting of the stockholders? 
A. I don't think it was. 
Q. And you are not sure who called the meeting? 
A. I am not. 
Q. You don't know the approximate date of the meeting, 
do vou¥ A. Just before-it might have been the very day the stock 
was issued, and, if it was not, it was just before. 
Q. It was either on the day of the date of this note which 
has been introduced in evidence, signed by you, or within 
two or three davs of that date Y 
A. That is co~rect. 
Q. Were any minutes kept of that meeting, Mr. Winborne? 
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A. I am unable to say, but I don't think there was. I 
don't think there was any secretary. 
page 48 } Q. Do you know who invited you to that meet-
ing? 
A. I do not. We had had several meetings before then to 
discuss the sale of that stock, you know, and go to work and 
try to sell it. Just who called this meeting· I am unable to 
ay. 
· Q. And in that meeting Mr. West subscribed to $2,500 worth 
r-
f the new stock, and announced that he would limit his Jia. 
bility to that sum; is that correct' 
A. Yes. Q: You recalNhat quite distinctly, do you f 
A. I do. 
( 
By Mr. Jenkins: 
Q. Mr. vVinborne, who was President of The Hampton 
Roads F,ire & ~Iarine Insurance Company just prior to and 
during the time these negotiations were conducted which re-
I suited in the execution of this master note of $27,0001 f A. E. J. Robertson. Q. E. J. Robertson was President? A .. Y'es. =-Qr\Vas Mi·. P. D. Bain ever President of that company? 
A. He was Chairman of the Board of Directors. 
Q. Was he at that time Chairman of the Board of Direc-
tors? 
A. I think he was Chair1nan up to the time of his death 
or until the company was sold. 
Q. How long were you a director of this com-
page 49 ~ pany, 1\fr. Winborne? 
A. About eight years. 
Q. Were you a director just prior to and during the time 
the negotiations took place which led to the execution of this 
note? 
A. I was. 
Q. Was it not a fact that Mr. P. D. Bain was the dominant 
force and spirit behind this company's affairs and conducted 
generally its policy? 
Mr. Bohannon: Objected to as hnmaterial. 
{
{ A. He was the largest stockholder, and, being the largest 
I stockholder, I think the other stockholders looked up to him as a kind of guiding :figure. I 
W. W. Houston, et als., v. R. F. Bain, E...~ecutor, etc. 53 
. -
Bv Mr. J enkirts : 
"'Q. Now, !~Ir. Winborne, in response to a question pro-
pounded by 1\fr. Seawell, I believe you stated that yon attended 
this meeting which led to the exeeution of the :note which 
was made- by Mr. Bain and endorsed by nine directors of the 
company, but you don't know who summoned you to that 
meeting or who notified you of it¥ 
A. I do not. 
Q. Do you know how many meetings were held in which 
the matters leading to the execution of the note of Mr. Bain 
and by the endorsers were held~ 
A. I do not know, but there ·were several meeth,tgs held 
with reference to the sale of this Class A stock. 
page 50 F I know that1 hat as to making np the deficit, I 
think we have more than one meeting. I think there 
were some two or three meetings. 
Q. There were two or three meetings f 
A. That is my recollection. 
Q. vVere yon present at every one of those meetings T 
A. I couldn't say what the other stockholders might have 
done_ without 1ny knowledge, but I am under tbe impression 
that they were to notify me and I would have been present. 
Q. Can you state as a positive fact that you were present 
at every one of the meetings which took place during the 
course of the negotiations resulting· in the execution and 
endor~e1nent. of this note? 
A. I cannot. 
Q. You cannot. 
A. But I was present at the one at which it was executed. 
Q. It is perfectly possible, therefore, for a great many 
meetings to have been held in which this matter was gen-
erally and specifically discussed which you do not know any-
thing about 1 
A. It is possible. 
Q. N O'\V, Mr. Winborne, in reply to a question from Mr. 
Rumble, I believe you have stated that you do not know w~o 
paid the interest on this original note which was signed by 
:1\fr. Bain and endorsed by the directors; that is 
page 51 ~ true, is it not! · 
A. I do not. 
Q. Do you know whether a11y interest at all was paid on 
that noter 
A. I do not. 
Q. You were a member of the -Board of Directors of The 
Hampton Roads Fire & Marine Insurance Company during 
the life of the Company and several of the renewal notes, 
were you not' 
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A. Yes. 
Q. Did you attend the meetings of the Board of Directors 
during that tin1e? · 
A. That was not a company note. I am unable to say who 
paid it. It was not a c01npauy note. It was given by the nine 
stockholders. 
Q. I am asking you if, during the life of the original note 
and of the several renewal notes which were given in re-
newal of the original obligation, you were not a n1ember of 
the Board of Directors of The Han1pton Roads Fire & lVIa-
rine Insurance Company? 
A. I was. 
Q. Did. you attend the meeting·s of the Directors of The 
Hampton Roads Fire & ~Iarine Insurance Company during 
that time? 
A. I did. 
Q. Can you say, as a n1atter of fact, from your personal 
knowledge, that The Hampton Roads Fire & ~fa­
page 52 ~ riue Insurance C01npany did not pay the interest 
on the original note and during the several suc-
cessive renewals f 
A. I cannot say. 
RE-DIRECT EXA~IINATION. 
Bv l\llr. Bohannon: 
., Q. With respect to the interest on this note about which 
you have been cross exan1ined, is it not a fact, 1\1r. 'Vinborne, 
that dividends were paid on this Class A stock at the rate of 
$1.20 a share? ~ A. Yes, I think that is correct. I think there were divi-dends paid. The interest was paid out of the dividends that were declared on that Class A stock. Q. So the individuals were never 1·equired to put up any-thing except the dividends to which they were entitled as 
I rolders of the stock; is that right¥ A. Yes-dividends on the prcfetTed stock. 
R.E-CROSS EXAlVIINATION. 
Bv ~1r. ,Jenkins: . 
"Q. How often were the dividends on that stock declared f 
A. I am unable to say, it has been so far back. 
Q. vVere they declared annually, or sen1i-annually, or 
oftener? 
A. I am not positive, but it is my impression that they 
were paid every ninety days. 
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page 53 ~ Q. How often was the discount on this note paid? 
A. I am unable to say. 
Q. Do you know whether the discount or interest on this 
note fell due at the time the dividends on the stock which 
was given as security for this note fell due? 
A. I am unable to say. 
Q. Now, with the refreshment which your recollection has 
had with regard to these later questions, I "Taut to ask you 
if you now can say whether or not The Hampton Roads Fire 
& 1\iarine Insurance Company did not pay the interest on 
the note and later reilnbursed itself or have the endorsers 
on the note rein1burse it f 
A. I am not positive about that. It may be it was handled 
that way. It 1nay be it was charged to some special acco"Q.nt 
and credited the dividends against it, but I a1n not positive 
about it. · -
' (~. Do you know how many dividends were declared on 
the Class .A stock after it was issued 1 
A. I do not. 
Q. Is it not a 1natter of fact, :Nir. Winborne, that only a 
few dividends on this Class A stock were paid' ~~ 
A. I an1 unab1e to say. I don't know how much interest 
was paid, nor how much dividends, it has been so long. 
Q. Do you know whether or not the dividends on this 
etock, which was given as collateral to this note, ceased but 
the life of the several successive renewals which 
pag·e 54 ~ were given to this note continued 1 
A. I don't know. I mn unable to say. 
1.\{r. Rumble: On behalf of the defendant Scott, I object 
to all of the testimony of this witness with respect to divi-
dends having been paid on Class A stock on the ground that 
if such dividends were paid it is a matter of record, and 
the records will be the best proof; and on the further ground 
that the witness is evidently speaking without any definite 
knowledg·e on the subject. 
By 1.\{1·. Rumble: 1\{r. Bohannon, may I ask you where the 
records, the corporate records, of The Hmnpton Roads Fire 
& ~[arine Insurance Con1pany are f 
By Mr. Bohannon: I have no objection to saying that the 
Ja.Ett time I knew anything about these records they were in 
Baltimore, but I am informed that The National Fidelity, 
which took over The Hmnpton Roads, was sold out to some 
othm· insurance company, and I do not know today where 
those records are. 
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By Mr. Rumble: We call for the production of the rec-
ords. 
By Mr. Seawell: In which call we join. 
By Mr. ~ia1·cus: Mr. vVells concurs in the call and ob-
jection. 
(Signature waived.) 
page 55 ~ J. W. C. WEST, 
being duly sworn, testified as follows: 
Examined by ~{r. Bohannon: 
Q. Yon are Mr. J. vV. C. West·¥ 
A. Yes, sir. 
Q. And your residence is Norfolk City! 
A. That is right. 
Q. Mr. West, were you a stockholder in The Hampton 
P
Roads Fire & ~Iarine Insurance Company? 
A. Yes, much to my reg-ret. 
Q. Can you tell us how much stock you owned in that 
co1npany before the sale of the Class A stock' 
~ A. Either $25,000 or $26.,000. That is the amount I had invested. I believe the stock held was an equal amount of par and surplus, and for $100 of stock you paid $200. I think that is correct. . Q. Do you recall whether or not, after the company had 
been operating for some years, there was sug·gested that a 
change in the policy of the company with regard to its area 
of operations be made t 
A.· Yes, I remember that they spent a good deal in going· 
into New York ancl also into Chicago. 
Q. Can you tell us about what time or what year it was 
that they decided to go into Chicago? 
A. It would be a guess, but I think it was around the lat-
ter part of '28 or the early part of '29. I am not 
page 56 ~ sure about those elates. · 
Q. Did this decision require any change in the 
capital sb·uctut·e of the company Y 
A. Do yon mean the issuing of new capital Y 
Q. I mean did the decision to go into the Chicago terri-
ory require a change in the capital set-up of the company¥ 
A. As I recall, going into Chicago required additional 
money, and they wanted $100,000, and, in order to get this 
$100,000r they had to make some change in the charter pro-
visions to issue this new stock which was to be kno:wn as 
Class A stock, or, as I understood it, a form of preferred 
stock. · 
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Q. Was the company at that time in financial difficulties 
and in danger of liquidation, so far as you know¥ 
A. I do not think so at that time. 
Q. vV ere you an officer or director in the corporation? 
A. I was a director. I do not think I was an ·officer, but 
not a prominent one, anyhow. 
Q. Tell us how this Class .A. stock was to be disposed off 
How was this n1oney to be raised 1 
A. The stock was to be offered for sale to anybody who 
would bny it, and I think the stockholders were expected to 
sell amounts of it-that is the present stockholders. 
Q. Do you recall at what price per share it was sold? 
A. No, sir, I do not except on the sa1ne basis as the other. 
I do not recall whether they were $10 or $20 cer-
pag·e 57 ~ tificates, what denominations, but I know it was 
the same basis as the original, and that you paid 
$2.00, for instance, and got o~e share of stock for $1.00. 
Q. And the- other dollar went to what 1 
A. Surplus. 
Q. How 1nuch of this new Class A stock was to be sold T 
A. $100,000, as I recall. 
Q. Do you recall how much was sold on the first alloca-
tion, so to speak, of that stockY 
A. No, sir, I do not, except from what I heard today, which 
rather brings back to my mind that there was a deficit of 
between $25,000 and $30,000 that had not been sold. 
Q. Do you recall how n1neh you purchased of the first al-
lo!!ation of that $100,0001 
A. $2,500. 
Q. Did you then go into the agreement with certain other 
parties to raise the additional amount of stock necessary to 
n1ake up the $100,000 f 
A. I did not go into any agreement. I signed the note. 
Q. For how much? 
A. I limited my liability to $2,500. 
A. Endorsing. However, I may have signed a collateral 
note to go along with that, but my mind is not clear on how 
that was done, but I ren1ember endorsing a note 
pag-e 58 ~ with several other names on it. 
Q. I show you a note dated ~fay 12, 1930, for 
$27,610, signed by R. F. Bain, Executor of the estatP. of P. 
D. Bain, and ask you to sta.tP. whether or not that is your en-
dorsement on this note with the limitation of liability? 
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Q. Did Mr. P. D. Bain ever say to you that he was under-
writing this liability of $27.600¥ 
A. No, sir. Mr. P. D. Bain never said anything to me 
about the note. 
Q. Tell us ho'v you ca1ne to endorse this note, ~Ir. West··r 
A. At the solicitation of cott. 
Q. o you mean l\1:r. cott, who is one of t e parties to 
this suit? 
A. One of the endorsers on this note. ~es~~ 
Q. D1d Mr. P. D. Ba1n hnnself induce, or endeavor to in-
JJ 
duce, you to endorse this note 2 
A. No, sir. 
Q. Do you. know, ~lr. West, what was done with the pro-
ceeds of the discount of this note for $27,610 which was en-
, dorsed by you? 
A. I do not know of my own knowledge. I did not see 
the note discounted or the 1noney credited to anybody, but it 
was n1y understanding when we endorsed the note that the 
n1oney would go to The I-lan1pton Roads Fire & 
page 59 ~ !1:arine Insurance C01npany to buy this stock that 
we are talking about, and that the stock of tho 
individual endorsers would be applied or pinned to the note 
as additional collateral. 
Q. And was your stock pinned to an individual note? 
A. It n1ust have been. I do not retnCihber ever seeing· the 
stock. I reckon it was. 
Q. 1\Ir. West, did l\fr. P. D. Bain ever ask you to endorse 
)I 
this note for $27,610 for his acc01nn10dation? 
A. No, sir. 
Q. "'D'1d 1Vlr. P. D. Bain ever state to you that he was pri-
tnarilv liable on this note 1 
· A. "No, sir, I don't think I had any conversation with :Th'[r. 
P. D. Bain in reference to the note at all. As I say, as [ 
recall the thing, it had gotten down to the point where the 
gentlen1en fron1 Chicago had to leave and this thing had to 
be tenninated very quickly, and, of course, I attended meet-
. ings in which I knew that this thing· had been discussed sev-
eral tinlCs as to how thev would raise the balance of the 
n1oney, but as far as ~Ir. Bain talking to me about the note 
I do not recall it. The way I happened to be on the note, as 
I said, Mr. Scott came to my office, I think on a Saturday, 
and said the thing had to be closed that day and the othc r 
g-entlemen had en~lo.rsed the note and Mr. Bain was the 
n1aker, ~d there could not possibly be any liabilitv Q]] 1~ 
and so forth and so forth, and I think the bank required a 
----- --- _______________________ _,___ 
---------
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CROSS EXA~IINATION. 
By ~Ir. Seawell: 
Q. l\ir. 'Vest, you were present a few mon1ents ago and 
heard ~Ir. Richard Winborne give his evidence, were you 
not? 
A. Yes. 
Q. :Nir. Winborne has testified that either on the date of 
that note to which reference has been made or within two or 
three days prior thereto, a n1eeting was held at which nine 
of the stockholders· were present, and you were included as 
one of the~n, and that at that n1eeting it was definitely de-
cided that this $27,610 would be raised by a 1,1ote, and that 
in that meeting you agreed· to endorse that note; is that a 
correct staten1ent with reference to your action, if you at-
tended that n1eetingf , 
A. I have no recollection of that whatever, of attending· 
any n1eeting at which this was discussed, and I know noth-
ing. was said about limiting the liability, and that was only 
done when I talked to l\ir. Scott about signing the note, and 
that was done in my office. 
Q. As I understand, the only time the question of the 
note was discussed and your liability was brought up was 
when l\ir. Scott came to see you with the note; is 
page 61 ~ that correct 1 
A. That is correct. 
RE-DIRECT EXA.l\iiNATION. 
By ~I r .. Bohannon: 
Q. ~I r. vV est, you paid the $2,500 on this note, did you not? 
A. Yes. 
Q. Did you attend all the meetings at which this question 
'vas discussed? 
A. I would not say that I did.· I remember hearing it dis-
cussed several times in probably both stockholders' and di-
rectors' 1neetings, but as to having any meeting particularly 
· 'vith reference to this, I do not recall it .. 
Q. You say you recall hearing it discussed; what do you 
mean? 
A. I mean that I attended stockholders' meetings and 
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meetings of the Board of Directors in which the question of 
raising this money or selling this additional stock was dis-
cussed, and probably at one of those meetings I pledged the 
first $2,500 or $2,600, I don't recall which. 
RE-CROSS EXAMJNATION. 
Bv lVIr. Seawell: 
., Q. When you paid this last $2,500, did yon receive yonr 
collateral note back¥ 
page 62 ~ A. 1\.fr. Seawell, I am sorry to tell you that I 
can't tell what happened to that. I lmow I paid 
it. I remember vt~ry distinctly g·oing to the teller's window, 
and I think Mr. Alfriend was the man at the bank, and when 
1 wanted to pay it he turned and twisted and looked the note 
up and down, and looked like he didn't want to accept it, and 
he said, "I guess it is nothing else I can get from yon". It 
seems to me that, since we have been discussing the thin~ 
today, it comes to my mind that when we had the transaction 
with the Baltimore crowd, one of the conditions of the Rale, 
or take, or whatever it was, that all the stock should be turned 
in to thmn, both the Class A stock and the other, and there 
was a committee to hold the stocli in escrow, and one of the 
provisions was that the stock in bank had to be· turned over 
to them, and I think that is to whon1 my stock was deliv-
ered. 
Bv 1\t:r. Bohannon: 
· Q. You spoke of tl1e Baltimore crowd: Was that when 
the company \vas so.ld out to the National Fidelity, or what-
ever the exact name was 1 
A. Yes, sir. 
Q. Did you n1ention the name of the note clerk at the bank¥ 
A. I did. I said I think it was 1\Ir. Alfriend but I am not 
sure about that. 
(Signature waived.) 
page 63 ~ C. E. HERB.ERT, 
being duly sworn, teshfied as follows: 
Examined by ~Ir. Bohannon: 
Q. You are ~fr. C. E. Herbert' 
A. Yes, sir. . 
Q. You reside· in the City of Norfolk? 
A. Yes, sir. 
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Q. Mr. !Ierbert, were yon a stockholder in The Hampton 
Roads Fire & Marine Insurance Company? 
A. Yes, sir. 
Q. Will you state how many shares of stock, or haw much 
you had invested in the con1pany, prior to the sale of the ( 
Class A stock f · 
A. I could not say exactly. I had something like $30,000, . 
I think, of stock, about $100 a share-about 300 shares. 
Q. \Vere you an officer or a director of the company? 
A. I 'vas a director. 
Q. Do you recall whether or not, after the company had 
been operating some years, it was suggested or proposed that 
the company expand its territory and go into other states? 
A. I could not say about that. It was doing business in 
n1ore states than Virginia. 
Q. Do you recall a n1an by the name of McCullough?· 
A. Yes, sir. 
page 64 ~ Q. Do you know wl1at his territory was in the 
company? 
A. He was located in Chicago, I know that. I was not pres-
ent at the meeting· when he came here, when he visited this 
office, although he came to my office and I met him there, 
hut he did not discuss his connection other than he was going 
to represent the company in Chicago. 
Q. Will you state whether or not, about that time, it was 
suggested or proposed that the capital structure of the com-
pany be changed in any· way Y 
A. I couldn't tell you about that. I was not present at 
that meeting. 
Q. Do you know whether or not the company did sell addi-
tional stock? 
A. Yes. 
Q. Do you recall how much additional stock was sold Y 
A. I couldn't tell you about that. 
Q. At that time, 1\fr. Herbert, w:as the company, so far as 
you know, in financial difficulties and in danger of liquida-
tion! 
A. I couldn't answer that question because I don't know. 
Q. Yon were a director, were you not Y 
A. Yes, but I -couldn't answer about that. I didn't attend 
all the meetings. . 
Q. Ifow was this additional stoek which was to be sold to 
be disposed of Y 
page 65 ~ A. I couldn't tell yon that. 
Q. Did you take any yourself? 
A. I told them at the time I could not take any stock, and.../"" 
afterwards 1\{r. Deck came down- ~ 
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Q. (Interposing) Who was lVIr. Deck? 
A. lVIr. Deck had charge of the company, I think, at that 
ime. He came down and said, ''Sign this note, and the corn-
an will take care of it", ana-I signect"ihe note wlfh the 
oc a e o 1t, ecause at that time I could not sub-
cribe to stock because I was at that time in bad shape finan-
cially and getting worse all the time, and there was no chance-
in the world for me to pay it, and I told him so. 
Q. 1\tir. IIerbert, I show you a note dated l\iay 15, 1929, 
in the amount of $3,140, and attached to that note is certifi-
cate number A-16 of The Han1pton Roads Fire & l\iarine In--
surance Cotnpany for 157 shares of Class A stock, and ask 
you to state whether or not you signed the note and whether 
the certificate was issued to you and endorsed by you¥ 
A. Yes, I signed it all right enough. 
Q .. Both the note and the certificate? 
A .. Both the note and the certificate, 
!) 
Q. And the endorsmnent ~ 
A. Yes. 
· l\1:-;:;:nnon: I desire to introduce in evidence these pa-
pers and have them marked. 
Note: The papers described are hereto annexed. 
page 66 ~ By 1\ir. Bohannon: 
Q. ~fr. IIerbert, did you have any conversation 
with 1\tir. P. D. Bain about the execution of that note and the 
purchase of this stock 1 
A. I don't remember if I had anv. 
Q. Did l\1r. P. D. Bain induce you in any way, or atten1pt 
1{ to induce you in any way to subscribe to this stock? A .. No sir. Q.' I si1ow you a note which will be later identified, dated 
~fay 12, 1930, for the sum of $27,610, signed by R. F. Bain, 
Executor of the estate of P. D. Bain, and ask you to ex-
anline the endorsements on that and say whether or not you 
endorsed that note' 
A. Yes, I endorsed that. 
~ Q. Was that endorsmnent placed on the note at the request \ of lVIr. P. D. Bain? A. t that I can rerr1en1ber. Q. 'Did r. . . a1n ever ask you to endorse that note for his accorr1modation, or any other note, for a like amount 
for his accommodation? 
A. For his accmnmodation Y 
Q. Yes. 




Q. Did M:r. P. D. Bain ever state to you that he was p -
marily liable on any note for $27,610 endorsed by these same jf 
parties' 
page 67 ~ A .. No, sir, he never said anything to me about 
it. 
Q. Did }Ir. P. D. Bain ever state to you that he· would pay 
the note in the event the collateral notes were not paid and~ 
that if he did not pay it his estate would f rr 
A.. No, sir. · (/ 
Q. Did he ever promise you that he would save you harm 
less !is an endorser on any note for $27,610 endorsed by these 1 (/ 
parties? Iff 
A. No, sir. 
Q. Did he ever say to you that the other parties were not 
to be liable beyond the a1nount of their indiv~dual notes? 
A. N 0; I never had any conversation with Mr. Bain re- r II 
garding that note at all. / { ( 
Q. 1\fr. Herbert, did you pay this note which you have iden-
tified as having· been signed by you '? 
A. No, sir, I never paid it. 
Q. Do you know whether or not it was paid to the bank 1 
A. I couldn't tell you about that. 
Q. Are you in position to pay it, fifr. Herbert' 
A. No, sir. 
Q. This note of ~lay 12, 1930, was executed after the death 
of :Nir. P. D. Bain, as it was sig·ned by his executor; who re-
quested you to endorse that note, if you recall 1 
A. I do not recall. The note was in bank for renewal and 
I, of course, endorsed it, but I do not recall who asked n1e 
to endorse it. 
page 68 ~ OHOSS EXAl\iiNATION. 
By :Nir. Seawell: 
· Q. 1\fr. I-Ierbert, as I understand, the original of which 
this note of 1\Iay 12, 1930, in the sum of $27,610, is a renewal, 
was endorsed by you as well as the individual collateral note 
signed by you, and your stock also assigned at the request 
of 1\IIr. Deck, who came down to see you; is that correct 1 
A. Yes. {( Q. What position did he have with the company? 
A. I think he was manager at the time. · 
Q. Did hes~y at whose request he was calling upon you 1 ~ 
A. No, he d1d not. 
Q. Did I understand you correctly to say that Mr. Deck 
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came down and asked you to sign the note, and that the com-
pany would take care of it? · 
.A. Yes, that is what I said, because I told them, in the 
meeting previous to that, there was no use to put me down 
for any Class A stock, because it was in1possible for me to 
pay it. There was no use talking, I couldn't pay it, and I 
was going behind every day. 
Q. When he brought these notes to you for signature, he 
hen told you that the co1npany would take care of it? · 
A.· Yes. 
Q. So your 'understanding was that there would not be any 
personal liability on you t 
age 69 ~ A. That is right. 
(Signature w·aived.) 
The further taking of depositions in this case adjourned 
until December 21~ 1934, to be resumed at Wakefield, Vir-
ginia, at 11 o'clock A. :h1:. 
Virginia, 
City of Norfolk, to-wit: 
I, D. S. Phlegar, a Notary Public for the State of Virginia 
at Large, having· qualified in the Corporation Court of the 
City of No.rfolk, Virginia, certify that the foregoing depo-
sitions of Richard Winborne, J. W. C. West and C. E. Her-
bert were duly taken and sworn to at the time and place and 
for the purpose in the caption mentioned, and that signatures 
'thereto were waived by counsel. 
Given under my hand this .13 day of December, 1934. 
. D. S. PHLEGAR, 
Notary Public. 
Fee of Phlegar & Tilghman $21 .. 60 taxable cost. 
page 70 } The following· are the complainant's depositions 
filed herein on the 7th day of January, in the year· 
1935: 
The further taking of depositions in this cause resumed, 
pursuant to adjournment, before 1\L B. Cogbill, Notary Pub-
lic, by consent of parties by counsel, at Wakefield, Virginia, 
on December 21, 1934, at 11 o'clock A. l\L 
Present: tT. G. Bohannan, Attorney for the complainant; 
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.J. B. Jenkins, Attorney for E. J. Robertson; L. T. Seawell, 
Attorney for W. W. Houston; H. H. Rumble, Attorney for 
S. D. Scott; W .. W. -Houston present in person. 
F. B. BAL~, 
one of the defendants, a witness of lawful age, called by thn 
cmnplainant, after being duly sworn, deposes and says as 
follows: 
DIRECT EXAlVIINATION. 
By l_\,lr. Bohannan: 
Q. 1\'Ir. Bain, will you please state your full name, and your 
re~idence 1 · 
.A. Frank B. Bain; Wakefield, Virginia . 
. Q. Are you one of the defendants in this suit, ~{r. Bain? 
A. Yes, sir. 
Q. Were you a stockholder in the Hampton Roads Fire & 
~[arine Insurance Company 1 
A. I was not a stockholder ·in the common stock 
pag-e 71 ~ directly, hut indirectly through L. F. Bain & Son; 
and then of the Class A stock I with others joined 
in for a certain amount of the stoek, which was hypothecated 
with a note in the Norfolk National Bank of Commerce and 
Trusts. 
Q. vVere you an officer or a director in that insurance 
company? 
A. I was a director, and was supposed to be ·Treasurer, 
but thev had an Assistant Treasurer who did all of the work. 
Q. ~fr. Bain, in the year 1927 or 1928 were there any planH 
n1ade "rith reference to the business of this company which 
contemplated an extension f 
A. Some tin1e in 1927 or 1928, I do not know which, 've 
withdrew from what was known as the Eagle pool, and a 
gentleman by the name of lVIcQullough stated that he could 
attend to some business for us in Chicago on the then pres-
ent credit set-up; but for him to have the business in Chi-
cag·o, it would be necessary for us to l1ave additional capital 
and surplus, which was handled later on; and the arrange-
rnent with hhn was to g;o to Chicag·o and open an office and 
to proceed with the business on the then present capital and 
surplus which the insurance cOinpany then had. In the fall 
of that year, business was cOining on pretty good, and ~{r. 
1\1.c0ul1ough wanted the stock and surplus increased, so that 
I· he could increase the Chicago business; and then it was de-
ternlined to sell additional stock, and to allot same first to 
the then holders of the comn1on stock. There were many 
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stockholders who did not participate in or buy 
page 72 ~ the Class A stock, necessitating· selling it to the 
public; which we did not succeed in doing. And 
the next step was for certain stockholders to arrange to sell 
the balance of the stock necessary to themselves on a joint ar-
// 
rangement of handling the n1atter through the bank. lVIr. 
P. D. Bain was one of the 1nen1bers, nd Chairman, I think 
~f the Co1nmittee, who was na1ued to han e rna . o 
not remember who 1e o 1er m ers o e committee were, 
but I think it was 1\fr. Robertson and ~{r. Barbee. This mat-
ter was handled while I was away from Norfolk, and I did 
not attend the 1neetings while the 1natter of arrangements 
was being consummated. But when I returned it was re-
, ported to the· :B.,inance C01nn1ittee that the same had been 
done. And I, having· stated that I would take my part of it, 
}\lfr. Clem Deck, who was the Insurance Company's Anditot· 
and who handled these nu1tters, brought a note in to n1e and 
the stock, WI1i<!l'f"ii'''nr f Signed.' He also brought the note in 
which he stated was the joint note.z..but it was made in tho 
way of endorsement. --. 
~Ir. Rumble: I object to the statement of the witness to 
the effect that the auditor stated to him that the note was a 
joint note, on the ground that it is hearsay, and the rnore irn-
portant gTound that the note referred to was made and signed 
by ~Ir. P. D. Bain and was endorsed by certain other incli-
vidua]s; and I nwve that the testimony be stricken out. 
:fi:ir. Seawell: In this objection, we also join on behalf of 
W. W. Houston. 
page 73 ~ 1\tir. Jenkins: E. J. Robertson also joins in tlw 
objection. 
l\Ir. Rtunble: And the sanw objection is made on behalf 
of ~Ir. Otto '\Veils. 
A. (Continued) vVhen this note was brought to me, the 
endorsen1ents had not all· beei1 COinpleted. 
Bv Mr. Bohannan: 
··Q. Now, ~Ir. Bain, going back for a minute: What was 
the condition of the business of this insurance company at 
this time, as to its being in financial difficulties, or its ~ol­
vencv? A: As I stated a while ago, when we withdrew from the 
Eagle pool, we had quite a good surplus, which made us look 
for other business, which brought around the Chicago situa-
tion. 
Q. Was the charter of the company amended f 
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A. Yes, sir, the charter was an1ended to make the sharP.s 
$10 par, instead of Sixty-six and two-thirds Dollars. 
Q. At what price per share was this new Class A stock 
soldf 
A. The addition of the cmnmon stock and the Class A 
stock was sold on the same basis. It was sold at $10 par 
and $10 surplus; in other words, each share of stock was sold 
for $20: $10 for capital and $10 for surplus. 
Q. How nn1eh of this new or Class A stock was to be sold~ 
l\fr. Bain? 
A. I will have to see a men1orandum of that. It was $27,-
610, I think. · 
Q. I Iueau, how much was the original amount 
page 74 ~ which they had in mind to be sold? 
A. That was $50,000 capital and $50,000 sur-
plus. In other words, the stock was sold at $20; $10 for capi-
tal and $10 for surplus. 




A. Only the anwunt that I had to purchase in the joint 
note arrangcn1ent. .-
Mr. Rumble: This answer of the witness is objected to, 
and the motion is made to strike it out, on the ground thl:lt 
the note is described as a joint note. The note on its face 
was 1nade by .M:r. P. D. Bain and endorsed by certain other 
parties. 
lVlr. Seawell: The same objection oii behalf of W. W. l-Ions-
ton. 
l\1:r. Jenkins: The same objection on behalf of E. J. Rob-
ertson. 
~Ir. Rumble: And the same objection on behalf of l\1:r. 
Otto \V ells. 
l\fr. Bohannan: In reply to the above objections, coun-f ( 
sel for the con1plainant says that as between the parties'./ 
whose names appear on this note it is competent to sho'\\1 
that it is a joint oblig·ation. . '( 
Bv l\fr. Bohannan: · 
~Q. Did ~{r. P. D. Bain purchase any of the Class A stock 
in the original allocation of this stock to the stockholderR? 
A. Mr. P. D. Bain owned some few shares of 
page 75 ~ the original stock of the Han1pton Roads Fire &) 
~farine Insurance Company; and in the Class A 
stock division he took his part of same. And he also took 
stock in the joint note arrangement. 
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1\fr. Seawell: We object to the designation of the note by 
this witness as a joint note arrangement. 
Mr. Rumble: :Mr. S. D. Scott joins in the objection. 
1\IIr .• Jenkins: And ~Ir. E. J. Robertson joins in the ob-jection. · · 
lVIr. Rumble: And l\Ir. Otto Wells joins in the objection. 
) 
I 
A. (Continued) He took his part of some 156¥2 shares, I 
think it was; which was handled in the sam;Joint note ... 
. :.Mr. Rumble: l\fr. Bohannan, 1nay we have it understoocl 
that each of the defendants here objects to any desig·nation 
of the note in question as a joint note, or a joint arrange1ncnt, 
either in this answer or in any other answer 1 
1\fr. Bohannan: It ma.y be so understood. 
A. (Continued) A.nd he owned indirectly, through L. F. 
Bain & Son, some stock; and L. F. Bain & Son took up their 
part of the Class A stock as based on their holdings of tlH~ 
cmnmon stock of the company. · 
By ::Mr. Bohannan: 
Q. Did 1\ir. P. D. Bain purchase himself, that is, indi-
vidually, any of the Class A stock before he took the 1.56;·~ 
sharest 
A. He had some sn1all holdings of common stock; and he 
took his allotted portion of that stock. 
page 76 ~ Q. After the first allocation, how much of this 
Class A stock ren1ained to be sold~ 
A. $27,61.0. 
Q. 1\fr. Bain, was there any agTeement between Mr. P. D. 
Bain anc1 the parties to this suit with regard to how that 
· $27 .GlO was to be raised? 
1\f r. Rutnble: The question is objected to unless the wit-
ness was present at the time the arrangement, if any, was. 
nmde 'vith each of the defendants, and knows of his own 
knowledge what the arrange1nent with each was. 
lVIr. Seawell: The Saine objection on behalf of w. vV. 
Houston. 
~Ir. Jf'nkins: The same objection on behalf of E. J. Roh~ 
ertson. 
~I r. Run1ble: The same objection on behalf of Otto Wells. 
A. ·A committee was appointed.for that purpose, but I do 
not recall the personnel of the same. But my ilnpression i:-; 
that 1vir. P. D. Bain and J\IIr. E. J. Robertson, and possibly 
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1\fr. Scott or Mr. Winborne, were on the committee. And 
the arrangement which came to me was, as I stated above, 
that the n1atter was. a joint proposition; or, in other words, 
that it was a prophsihon for the benefit of the insurance 
company. The ·further information given to me, showing 
that it was for the benefit of the insurance company, was thnt 
the individual members of the note did not look 
page 77 ~ after the remaking of the note and the rediscount-
ing of the same; the entire matter was left to ~fr. 
Clem Deck. lVIr. Clem Deck was the auditor of the insurance 
company, and he handled these renewals and collectionA. 
1\Ir. Rumble: The answer of the witness· is objected to on 
the same grounds as the objection to the former question; 
and on the further ground that he is evidently speaking not 
of his own knowledge, but from information given to him by 
some third party; and on the further ground that the witneRs 
evidently is drawing his own conclusions. And on these 
grounds, motion is n1ade to strike out the answer. 
!ir. Seawell: The san1e objection on behalf of W. W. Hous-
ton. 
Mr. Jenkins: The same objection on behalf of E. J. Rob-
ertson. 
· ~{r. Rumble: The same objection on behalf of Otto WeJls. 
Bv ~{r. Bohannan: 
··Q. So far as you know, did 1\Ir. P. D. Bain undertake to 
raiAe that deficiency of $27,6101 . \l 
A. As a n1ember of. the committee, he did. j 
· Q. 'Dttl 1\ir. P. D. :Batn, S'\1""far as you know, personally and 
individually underwrite this obligation 1 }/ 
A....._No, sir. 11 
Q. tro you !rnow in what proportions the parties whose 
names appear on this note purchased the shares 
page 78 ~ of stock necessary to make up the $27 ,610? 
A. The various parties were supposed to take 
their pro rata allotment. It finally can1e about that J\fr. West 
would only take 125 shares, and that he would limit his lia-
bility on the joint note to only $27500, 
lVIr. Rumble: The same objection with respect to the de-
scription of the note as a joint note. 
1\fr. Seawell: The same objection on behalf of W. W. Hous-
ton. 
lVIr. Jenkins: The same objection on behalf of E. J. Rob-
ertson. 
~[r. Rumble: The same objection on behalf of Otto Wells. 
{! 
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A. (Continued) And the other was allotted pro rata, except 
the part of a share especially allotted to Mr. P. D. Bain. The. 
idea is this: that Mr. vVest took 125 shares, and the other 
members, except Mr. P. D. Bain, took 157 shares, which left 
an allotment of 156% shares, which was taken by Mr. P. D. 
Bain. 
By Mr. Bohannan: 
Q. ~Ir. Bain, do you know how the endorsements of the 
several parties whose names appeared on the back of that note 
were secured' 
A. So far as I individually have knowledge of it, the en-
dorsements were ·obtained by lVIr. Clen1 Deck, who was the 
auditor and who handled the matter for the insurance corn-
pany. In one case of the handling of this note, 
page 79 ~ Mr. Scott was present, and :LVI r. Clem Deck said he 
could not get 1\1:r. Herbert to meet him and sign 
it; and Mr. Scott said he would get him to do it; and a sho-rt 
time after that the matter was fixed up so that the note could 
be handled in the bank. 
Q. Was that J\llr. S. D. Scott to whom you referred f 
.A. Yes, sir, and he was a member of the finance commit-
tee at that time. 
Q. How often was the note renewed before it was finally 
renewed by lVIr. P. D. Bain 's executor, if you kno·w? 
A. I do not know, but the notes were made for 90 days; 
and I do not think that that was changed. 
Q. What do you n1ean by that' 
A. The note fro1n the time that it was first made was l'e-
newed and discounted each ninety days. 
Q. Did Mr. Deck secure the signatures on this note at each 
renewal, so far as you know l · 
A\o... Yes, sir. 
Q. M.r. :Bain, why did ~Ir. P. D. Bain 's name appear as 
the maker of this note with the other parties' names on the 
back of it? · 
1fr. Rumble: The question is objected to as an attempt to 
Yary, alter, and contradict the written instrument itself, 
namely, the note in question; and also as not 'vi thin thf~ 
knowledge of the witness, except perhaps• in his own case, 
as the witness was not present when the endorsements of the 
other defendants were secured. 
page 80 ~ 1\{r. Seawell: The same objection on behalf of 
W. \V. Houston. · 
Mr. Jenkins: The same objection on behalf of E. J. Roh-
ertson. 
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1\ir. Rutnble: The same objection on behalf of Otto Wells. 
A. This note was looked upon by me and by others as an 
accomn1odation note for the insurance company to dispose 
of their Class A stock to the amount that the charter had 
been amended to dispose of it. And it was a matter that 
the parties to the transaction understood, and, therefore, the 
notes were not put in the exact requirements which some 
people n1ight think they should be. The matter was largely 
left to 1\:Ir. Clen1 Deck; and possibly the real form of the note 
was not followed as it should have been. 
1\I r. Rumble: The answer of the witness is objected to on 
the same grounds stated with reference to the question of 
. counsel; and on the further ground that the witness under-
takes to state what other parties than himself understood; 
and the motion is made to strike out the answer on the~e 
grounds. 
~ir. Seawell: The smne objection on behalf of W. vV. I-Ious-
ton. 
:!\Ir. ,J cukins: The san1e objection on behalf of E. ,J. Rob-
ertson. 
lVIr. Rumble: The san1e objection on behalf of Otto Wells. 
page 81 ~ By 1\'Ir. Bohannan: 
Q. JYir. Bain, who were the other parties to . 
whom you referred in your answer just given~ 
A. 1\fr. P. D. Bain, and I think l\1:r. E. J. Robertson. But 
· this came about just before J'vir. P. D. Bain's death. 
Q. How did it come about~ 
A. Because the note was to be renewed a short time before 
it occurred, and I brought the question up; in other words, 
Mr. Clem Deck gave me the note to take over to the hospital 
for :Nir. P. D. Bain to sig·n. The n1atter had been handled in 
its then form, and I did not stress the point. 
Q. vVhy do you say it 'vas understood by these partie~ t 
A. Because the matter was always understood by me, 111 
the handling of this matter and other financial matters of 
the Hampton Roads Fire & :Niarine Insurance Company, that 
it was a joint tnatter. 
1\{r. Rumble: Objected to on the additional ground that 
the understanding of this witness is not binding upon the 
other defendants. 
:Nir. Seawell: The san1e objection on behalf of W. W. Hous-
ton. 
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Mr. Jenkins: The same objection on behalf of E. J. Rob-
ertson. 
Mr. Rumble: The san1e objection on behalf of Otto Wells. 
By Mr. Bohannan: 
· Q. Mr. Bain, was it your understanding that 
page 82 ~ you were acting as surety for ~ir. P. D. Bain in ))}A. No, s!~~s matter¥ 
/// M~: The question is objected to as irrelevant so 
far as the other defendants are concerned. 
~Ir. Seawell: The sa1ne objection on behalf of W. W. Hous-
ton. 
Mr. Jenkins: The san1e objection on behalf of E. J. Rob- . 
ertson. 
Mr. Rumble: The same objection on behalf of Otto Wells. 
Bv Mr. Bohannan: 
·Q. Did Mr. P. D. Bain induce you to subscribe to this addi-
tional stock? 
A. Not any further than telling me that it was necessary 
to raise it. And knowing the condition of the company and 
the handling of the stock as I did, I agreed, and sent it to 
him. 
Q. I-I ow was the interest on this $27,610 note paid, if you 
know? 
A. As I stated awhile ago, ~1r. Clem Deck handled the mat-
ter of getting the note renewed, each three months, as soon 
as the certified accountant and secretary of the insurance com-
pany, 1_\Jfr. Hilton, stated that we had earned enough in the· 
past three 1nonths to declare a dividend of $1.20 a share to 
take care of the dividend on the Class A stock. Our under-
standing was, from being a rnember of the finance 
page 83 ~ con1mittee of the con1pany, that Mr. Clem Deck 
took this dividend on this Class A stock, which 
was joint, and took the renewal note in the san1e form front 
time to time as the same became due, with the signatures and 
endorRements on the note, which renewed the note for another 
. ninety days. This was certainly the way in which it was han-
dled so far as n1y dividend on my 157 shares was concerned. 
Q. Then, the dividends were used to pay the interest on 
the note¥ 
A. Yes, sir. 
Q. Do you recall when the first note for $27,610 was made,. 
what month and year~ 
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A. I do not recall. It was some time in the spring of the 
year. 
Q. I show you a note, dated May 15, 1929, for $3,140, pay-
able to the Norfolk National Bank of Commerce and Trusts, 
and ask you to examine that and state whether or not you 
signed that note1 
A. (Exan1ining) Yes, sir. 
Q. Can you state whether or not the date of that note,.May 
15, 1929, was the date of the original note for $27,610? 
A. I think this was the original note. 
Q. That note is signed by you, you said 1 
A. Yes. 
Q. For what purpose was that note given, the one now be-
fore you 1 
A. To pay for 157 shares of Class A stock of 
page 84 ~ the Hmnpton Roads Fire & Marine Insurance Com-
pany. 
Q. vVas that note, the one now bElfore you, put up as col-
lateral for the note of $27,6101 
A. Yes, sir. 
Q. Now, did both notes, that is the big rJ.ote and this col-
lateral note, bear the same date f 
A. The original, big note, bore the same date as this. It 
was the same transaction. 
Q. Where was the original note of $27,610 discounted Y 
A. Originally w:ith the Norfolk National Bank of Com-
nlerce and Trusts. 
Q. And what was done with the proceeds of that discount? 
A. It went to the Hampton Roads Fire & 1\tlarine Insur-
ance Company for the payment of this stock. It was not 
handled by any individual, but it was handled by Mr. Clem 
Deck, the auditor, and was handled in the financial matters 
of the Hampton Roads Fire & 1\tiatine Insurance Company. 
~{r. Bohannan: Counsel for the complainant here files as 
an exhibit the note of l\{ay 15, 1929, signed by the witness, 
and identified as above. 
According·ly filed, marked Exhibit F'. B. B. No. 1, and is 
hereto attached. 
EX. F. B. B. NO. 1. 
$3,140.00 Norfolk, Va., May 15th, 1929. 
Ninety days after date, the undersigned, jointly and sev-
erally, for value received, hereby promise. . to pay to NOR-
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FOLK NATIONAL B ... t\.NI{ OF COMJ\IIEROE AND TRUSTS 
(herein termed the Bank), or its order, at the banking house 
of the Bank in the City of Norfolk, Va., the sum of Thirty-
one hundred, Forty and no/100 Dollars and costs of col-
lection, including an attorney's 'fee, if incurred, if payment 
is not made at 1naturity, having deposited herewith and as-
signed as collateral security for the payment of this and 
any Qther liability of the maker or makers hereof, or any of 
them, to the Bank either now existing or due or hereafter 
arising· or coming into existence or becoming due, directly or 
indirectly, several or joint, as individual, co-partner, as make1·, 
endors~r, principal, surety, guarantor, or in any other capac-
ity, and whether said liability be upon an obligation of simi-
lar character to this obligation, or otherwise, the following 
property, the market value of which is $ ........ ; viz. 
Certificate No. 15 for 157 shares stock of The Hampton 
Roads Fire and l\1arine Insurance Company, Norfolk, V a. 
Class A stock. 
And the maker or makers, endorse·r or endorsers hereof, 
waive their hmuestead exemption as to this debt and the en-
dorser or endorsers waive presentment, demand, protest ancl 
notice, and the maker or n1akers hereby further agree to de-
posit such additional collateral security as the Bank may 
from time to titne demand. 
It is further agTeed that any moneys or other property at 
any thne in the possession of the Bank belonging· to any of 
the parties liable hereon to the Bank, as maker or endorser, 
surety or guarantor, and any deposits, balance of depo~its, 
or other sums at any time credited by or due from the Bank 
to any of said parties, in any capacity, may at all times at the 
option of the Bank, be held and treated as collateral security 
for the payment of this note or any other liability of any 
character of any one or n1ore of the makers hereof to the 
Bank, whether due or not due, and the Bank may at any tin1e 
at its option set off the amount due or to become clue hereon 
against any claim of any of said parties against the Bank. 
In the event of· an application for the appointment of aRe-
ceiver for any one or n1ore of the makers hereof, or any ,en-
dorser, surety or guarantor hereof, or the filing of a petition 
in Bankruptcy by or against, or the makinp: of a general as-
signment, by any one or more of the makers hereof, or any 
guarantor, surety or endorser of this note, or any party 
hereto, or of any other act of insolvency of any of said par-
ties, however expressed or indicated, all the aforesaid lia-
bilities shall without notice, at the option of the Bank, be-
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come im1nediately due, without demand for payment thereof. 
Upon default in the payment of principal or interest, or 
upon the non-performance by the maker hereof of any of the 
agreements or conditions herein contained, the Bank shall 
have the right, as it n1ay in its discretion determine to be to 
its best interest, to· assent or consent to any adjustment, com-
promise, cornposition, extension or release of the indebted-
ness or liability of any person, firm or corporation primarily 
or secondarily liable upon this note or upon any note or other 
collateral held by the Bank hereunder, whether in bankruptcy 
or other legal or equitable proceeding or action, or otherwise; 
without in any way affecting or prejudicing· the obligations 
or liability to the Bank of the maker or makers hereof, or 
of any endorser, surety or guarantor hereof, and without 
notice by the Bank to the maker or makers hereof, or to any 
endorser, surety or guarantor hereof, and without further 
consent thereto of the n1aker or makers hereof or of any en-
dorser, surety or guarantor hereof. 
Upon default in any pay1nent of principal or interest at the 
tin1es or on the terms herein provided or upon the non-per-
fornlance by the maker hereof of any of the promises or 
agreements herein contained, or in case of any depreciation 
in the value of said collateral below the value agreed upon 
or below the value clen1anded by the Bank hereunder, this note 
shall, at the absolute option of the Bank, become in1mediatC?ly 
due and payabJP. and in such event the Bank is hereby autbor-
ize.d immediately to sell the whole or any part of the aforesaid 
collateral or any substitutes therefor or additions thereto at 
any broker's hoard or at public or private sale or sales ~t 
the option of the .Bank, without notice of the amount due or 
claimed to be due, without demand of payment, without ad-
vertismnent and without notice of sale or sales, each and all 
of which is hereby expressly waived; and to apply the net 
proceeds of such sale or sales after deduction of expenses 
for collection, sale or delivery to the payment of this note and 
of anv other liability or liabilities whether due or not due of 
any one or more of the makers hereof to the Bank, returning 
the overplus, if any, to the maker or makers hereof, who shall 
remain liable for any deficiency arising upon any such sale, 
with legal interest. 
lT pon any sale by virtue hereof the Bank may purchase 
the whole or any part of the aforesaid property discharged 
from any right or equity of redemption, which is expressly 
waived and released. 
It is further agreed that upon any sale or transfer of this 
note the Bank may deliver the said collateral or any part 
thereof or any substitutes therefor or additions thereto to 
~·131>~ I r I 
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the purchaser or transferee, who shall thereupon become 
vested with all the powers and rights hereinabove given to 
the Bank in respect to said note and collateral, and the Bank 
shall be thereafter forever relieved and fully discharged 
from any liability or responsibility in connection therewith. 
F. B. BAIN. 
Address: 
Paid. 
Q. Mr. Bain, I show you a note of the same date, but in 
the amount of $3,130, signed in the name of P. D. Bain, and 
ask you to state, after examining that note, whether or not 
that note was signed by 1\tfr. P. D. Bain? 
A. Yes, sir, that is his signature. 
Q. Is that one of the notes which was put up as 
page 85 ~ collateral for the big note Y 
A. Yes, sir. 
~[r. Bohannan: I file this note as an exhibit in this cause. 
Accordingly filed, marked F. B. B. No. 2, and is hereto at-
tached. 
EX. F. B. B. NO. 2. 
$3,130.00 Norfolk, Va., 1-fay 15th, 1929. 
Ninety days after date, the undersigned,· jointly and sev-
erally, for value received, hereby prmnise .. to pay to NOR-
FOLI{ NATIONAL BANK OF 001\i~IERCE .AND TR1:JSTS 
(herein tern1ed the Bank), or its order, at the banking house 
of the Bank in the City of Norfolk, Va., the su1n of Thirty-
one hundred, Thirty and no /100 Dollars and costs of col-
lection, including an attorney's fee, if incurred, if payment 
is not made at maturity, having deposited herewith and as-
signed as collateral security for the payment of this and 
any other liability of the maker or 1nakers hereof, or any of 
them, to the Bank either now existing or due or hereafter 
arising or coming into existence or becoming due, directly or 
indirectly, several or joi.nt, as individual, co-partner~ as maker, 
endorser, principal, surety. guarantor, or in any other capac-
ity, and whether said liability be upon an obligation of ~imi­
lar character to this obligation, or otherwise, the following 
property. the market value of which is $ ........ ; viz. 
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Certificate No. 14 for 156lj2 shares stock of The Hampton 
Roads FirP- and ~Iarine Insurance Company, Norfolk, Va. 
Class A stock. 
And the Inaker or makers, endorser or endorsers hereof, 
waive their hmnestead exemption as to this debt and the en-
dorser or endorsers waive presentrnent, demand, protest and 
notice, and the maker or makers hereby further agree to de-
posit such additional collateral security as the Bank may 
frorn tin1e to thue demand. 
It is further ag-reed that any moneys or other property at 
any time in the possession of the Bank belonging to any of 
the parties liable hereon to the Bank, as maker or endorser, 
surety or guarantor, and any deposits, balance of deposits, 
or other sums at any time credited by or due from the Bank 
to any of said parties, in any capacity, may at all times at the 
option of the Bank, be held and treated as collateral security 
for the payn1ent of this note or any other liability of any 
character of anv one or n1ore of the n1a.kers hereof to the 
Bank, whether due or not due, and the Bank may at any time 
at its option set off the ainQunt due or to become due hereon 
against any claim of any of said parties against the Bank. 
In the event of an application for the appointment of a Re-
ceiver for any one or n1ore- of the makers hereof, or any en-
dorser, surety or guarantor hereof, or the filing of a petition 
in Bankruptcy by or against, or the making of a general as-
signment, by any one or more of the makers hereof, or any 
guarantor, surety or endorser of this note, or any party 
hereto, or of any other act of insolvency of any of said par-
ties, however expressed or indicated, all the aforesaid lia-
bilities shall without notice, at the option of the Bank, be-
come immediately due, without demand for payn1ent thereof. 
Upon default in the payment of principal or interest, or 
upon the non-performance by the maker hereof of any of the 
agreements or conditions herein contained, the Bank shall 
have the right, as it may in its discretion determine to be to 
its best interest, to assent or consent to any adjustment, com-
proinise, cmnposition, extension or release of the indebted-
ness or liability of any person, firm or corporation primarily 
or secondarily liable• upon this note or upon. any note or other 
collateral held by the Bank hereunder, whether in bankruptcy 
or other legal or equitable proceeding or action, or otherwise; 
without in any way affecting· or prejudicing the obligations 
or liability to the Bank of the maker or makers hereof, or 
of any endorser, surety or guarantor hereof, and without 
notice by the Bank to the make.r or makers hereof, or to any 
endorser, surety or guarantor hereof, and without further 
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consent thereto of the maker or makers hereof or of any en-
dorser, surety or guarantor hereof. 
Upon default in any payment of principal or interest at the 
times· or on the terms herein provided or upon the non-per-
formance by the maker hereof of any of the. prornises or 
agreements herein contained, or in case of any depreciation 
in the value of said collateral below the value agreed upon 
or below the value demanded by the Bank hereunder, this note 
shall, at the absolute option of the Bank, become immediately 
due and payable and in such event the Bank is hereby author-
ized immediately to sell the whole or any part of the aforesaid 
collateral or any substitutes therefor or additions thereto at 
any broker's board or at public or private sale or sales at 
the option of the Bank, without notice of the an1ount due or 
elaimed to be due, without demand of payment, without ad-
vertisement and without notice of sale or sales, each and all 
of which is hereby expressly waived; and to apply the net 
proceeds of such sale or sales after deduction of expenses 
for collection, sale or delivery to the payment of this note and 
of any other liability or liabilities whether due or not due of 
any one or more of the makers hereof to the Bank, returning 
tlte overplus, if any, to the maker or makers hereof, who shall 
ren1ain liable for any deficiency arising upon any such sale, 
with legal interest. . 
Upon any sale by virtue hereof the Bank may purchase 
the wbple or any part of the aforesaid property discharged 
from any right or equity of redemption, which is expressly 
waived and released. 
It is further agreed that upon any sale or transfer of this 
note the Bank 1nay deliver the said collateral or any part 
thereof or any substitutes therefor or additions thereto to 
the purchaser or transferee, who shall thereupon become 
vested with all the powers and rights hereinabove given to 
the Bank in respect to said note and collateral. and the Bank 
shall be thereafter forever relieved and fully discharg·ed 




P. D. BAIN. 
Q. Who attended to the discounting of the $27,610 note at 
the bank? . 
A. That was done by the co~nmittee at first, in making the 
arrangement for us; and, as I stated a while ago, Mr. Clem 
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Deck got the endorsements on the renewal notes, and user-· , 
the dividends in paying the interest on the big note. 
Q. Did the parties who endorsed the big note endorse th! · · 
same at the same time that they put up their individual notes 
as collateral~ 
A. The big note was supposed to be the same date as the 
individual notes. 
Q. Did ~ir. P. D. Bain ask you to endorse this note for 
his accommodation Y · · l~ 
• 0 7 Slf A~ 0 Q.- ere or were not all of the parties to this suit inter-
ested in raising that $27,610? 
Mr. Rumble: The question is objected to as calling for 
the opinion of this witness, and his conclusions ; and as not 
facts within his own knowledge. 
Mr. Seawell: The san1e objection on behalf of W. W. Hous-
ton. 
Mr. Jenkins: The same objection on behalf of 
page 86 ~ E. J. Robertson. _ 
~Ir. Rumble: The same ·objection on behalf of 
Otto Wells. 
A. All of us had stock in the Hampton Roads Fire & Ma-ll 
tine Insurance Company; and, from the manner in which 
they expressed themselves, I think that all of us were in-
terested in seeing the company progress; and that is what 
this additional capital and surplus was obtained for. 
~fr. Rumble: ~lotion is made to strike out the answer of 
the witness, on the same grounds as stated to the question; 
and on the further ground that the witness undertakes to 
testify from hearsay. 
Mr. Seawell: The same objection on behalf of W. W. Hous-
ton. 
~Ir. Jenkins: The same objection on behalf of E. J. Rob-
ertson. 
1\fr. Rumble: The same objection on behalf of Otto Wells. 
A. (Continued) I might add that that information cam~( V{ 
to me by being a member of the finance committee. l/1 
Bv :h!r. Bohannan : 
·Q. Did ~Ir. P. D. Bain ever state to you, or in the pres-
ence of. any of the defendants in this cause when you were 
present, that he was primarily liable on this note f 
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page 87 ~ L Q. Did Mr. P. D. Bain ever say to you, ot· to 
any of the defendants in your presence, that he 
would pay the note in the event the collateral notes were not 
~r paid; and ~hat if he did not pay it, his estate would 1 A. No, sir. Q. Did Mr. P. D. Bain ever sa.y to you, or to any of the 
other defendants in this cause in your presence, that he would 
0 save these parties harmless on this note 1 A. No, sir. Q. Did he ever say to you, or to any of the other defend-
ants in this cause in your presence, that the other parties on 
this note were not to be liable beyond the amount of their 
11 
individual notes¥ 
A. No, sir; except 1\Ir. West who limited his liability on 
the note under his sig·nature. 
Q. Did you pay anything on this $27,610, and if so, what 
amount and when~ 
A. I think I cleaned the matter up in August, 1929, after 
the Hampton R.oads Fire & lVIarine Insurance Con1pany had 
been bought by the ins·urance con1pany in Balthnore, as the 
amount was owing to the bank and had to be paid then. 
Q. Was that in 1929 or in 1930¥ 
A. It was in 1929-no, it was in 1930. 
Q. Dq you know who finally paid out the balance due on 
llhis $27,610 obligation? } A. It 'vas paid by 1\fr. R. F. Bain, Executor of the estate of P. D. Bain. ag·e 88 ~ Q. And do you know how much he paid? 
\ 
A. He paid the proportion that was allotted to 
1/I
P. D. Bain, deceased; and the an1ount due from 1\'Ir. Win-
borne and from 1\ilr. Herbert. 
Q. 1\fr. Bain, as one of the defendants in this cause, are 
you willing to pay your share of the amount required to be 
paid to P. D. Bain 's estate in order to reimburse that estate 
for the amount paid on the accounts of 1\fessrs. Winborne 
and Herbert 1 
~Ir. Rumble: The question is objected to as irrelevant and 
immaterial so far as it relates to other defendants than the 
witness. 
~Ir. Seawell: The Saine objection on behalf of vV. VI/. 
Houston. 
1\fr. Jenkins: The same objection on behalf of E. J. Rob-
ertson. . 
1\Jr. Rumble: The same objection on behalf· of Otto Wells. 
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A. I am. I am willing to pay it, because I think it is a~ 
legal as well as a moral obligation. 
1\IIr. Rumble: Motion is made to strike out the last a.nswe 
of the witness as immaterial and irrelevant, and as an ex-
pression of opinion by the witness as to the legal status of 
the parties. 
1\tir. Seawell: The same motion on the part of W. W. 
Houston. 
}.fr. Jenkins : The same motion on the part of 
pag·e 89 ~ E. J. Robertson. 
l\ir. Rumble: The same motion on the part of 
Otto Wells. 
By l\Ir. Bohannan: . 
Q. l\ir. Bain, was there ever any question in your mind as 
to the nature of the liability of l\ir. P. D. Bain on this note Y 
1\tir. Rumble: Objected to as irrelevant and immaterial, 
and calling for the opinion of the witness. · 
( 
Mr. Seawell: The same objection on behalf of W. W. 
Hduston. 
~ l\fr. Jenkins: The same objection on behalf of E. J. Rob-ertson. Mr. Rumble: The san1e objection on behalf of Otto Wells. 
'oint ([[{ 
l\fr. Rumble: l\tiotion is made to strike out the answer of 
the witness on the same grounds as to the previous ques-
tion; and on the ground that the witness is merely express-
ing his opinion. 
1\llr. Seawell: The same motion on behalf of vV. W. Hous-
ton. 
1\tir. Jenkins: The same motion on behalf of E. J. Rob-
ertson. 
1\tir. Rumble: The same motion on behalf of Otto Wells. 
By Mr. Bohannan: 
Q. l\fr. Bain, Mr. P. D. Bain was your brother, 
page 90 ~ was he not¥ 
A. Yes, sir. 
Q. Are you familiar with 1\'Ir. P. D. Bain 's financial con-
dition at the time of these transactions about which you have 
testified? 
A. Yes, sir. 
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Q. If this note had been given for the purpose of raising 
funds for the accommodation of Mr. P. D. Bain, would it 
have been necessary for him to hav:e called on these eight 
parties whose names appear on the back of this note for the 
purpose of getting that accommodation at the bank? 
~Ir. Rumble: Question objected to as immaterial and ir-
relevant, and as calling for an opinion of the witness. 
Mr. Seawell: The same objection on behalf of W. W. 
Houston. 
Mr. Jenkins: The same objection on behalf of E. J. Rob-
ertson. 
j Mr. Rumble : The same objec~ion on behalf of Otto Wells. ~~ A. No, sir. 
Same objection to the answer by same defendants. 
By Mr. Boh~nnan: . 
Q. Did your brother's financial condition at that time 
warrant the making of a loan of this size without securing 
endorsements 1 
Same objection to the question by same defendants. 
page 91 ~ A. Certainly. We were borrowing money right 
freely during those years, and we had no trouble 
in having our notes discounted; or any requirements as to 
outside endorsements. 
Same objection to the answer and motion to strike out by 
same defendants. 
Mr. Bohannan: I have no further questions for Mr. Bain. 
CROSS EXAMINATION. 
Bv Mr. Rumble: 
· Q. Mr. Bain, do you know ho'v much of the original stock 
of the Hampton Roads Fire & Marine Insurance Corrtpany 
your brother, Mr. P. D. Bain, owned individually? 
A. Less than 100 shares. 
Q. How much did he own indirectly? 
A. I do not recall, but quite a large amount of it. 
Q. And that was owned through what concern Y 
A. L. F. Bain & Son. 
Q. Do you know the amount of that block? 
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.A. I do not recall it. 
Q. Do you know how much stock any other member of Mr. 
P. D. Rain's family owned' 
A. I know by reference that one other brother owned some 
e:tock in the company. But I think it was only Class k. stock. 
Q. That was another brother, you say~ 
A. Yes. 
Q. And how much did you own of the original stockY 
A. I owned none individually. 
Q. How much were' you interested in Y · 
·page 92 ~ A. I do not recall how much L. F. ·Bain & Son 
had of it. 
Q. You were interested in that company,-L. F. Bain & 
Son? 
A. Yes, sir. 
Q. Is there any way that you can ascertain from the books 
of that company how n1uch of this stock L. F. Bain & Son 
owned? · 
A. I might find it. 
Q. Will you do that and let the Stenographer or Mr. Bo-
hannan have a statement to be filed with your deposition Y 
A. I will make my best effort to do so. 
Q. Was L. 14,. Bain & Son a corporation or a partnership? 
A. A partnership. 
Q. And who were the partners? 
A. P. D. Bain and F. B. Bain. 
Q. That is you and your brother, Mr. P. D. Bain t 
A. Yes, sir. 
~Ir. Rumble: That is all. 
And further this deponent saith not. 
Signature waived by consent of counsel. 
R. F. BAIN, 
the complainant, a witness of lawful age, sworn on his own 
behalf, deposes and says as follows: 
DIRECT EXAMINATION. 
By Mr. Bohannan: 
Q. Mr. Bain, you are the executor of the estate of your 
father, ~Ir. P. D. Bain 1 
page 93 ~ A. Yes, sir. 
Q. When did your father dieY // 
A. February 20, 1930. t{ 
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Q. Do you know how much stock your father owned in the 
Hampton Roads Fire & Marine Insurance Company before 
his purchase of the Class A stock 7 
A. I think it was eighty-seven and forty-five hundredths 
shares· of common stock. 
Q. How many shares of Class A stock did he buy in the 
first allocation of that stock 1 
A. None at all that I know of. 
Q. How much of that stock he purchase in the second 
allocation, so to speak? 
A. 156% shares. 
Q. Have you· in your possession the original note for $27,-
61.0, signed by Mr. P. D. Bain and endorsed by the other par-
ties? 
A. No, I have not. 
Q. Do you know where it is t 
A. No. 
Q. Were you in· any way interested as a stockholder, offi-
cer, or in any other capacity, in the Hampton Roads Fire & 
:Marine Insurance Company prior to your father's death Y 
A. I was not. 
Q. Do you know anything about what led up to the mak-
ing and the endorsement of the note for $27,610 made by yonr 
father, of your own knowledge Y 
A. Not of my own knowledge, but after my 
page 94 ~ father's death I was put on the board of the Hamp-
ton Roads Fire & Marine Insurance Company, and 
in attending the different meetings I heard this matter dis-
cussed; and that was only a matter of hearsay that I heard 
dis~us~ed. 
Q. After the death of your father, did you execute a note 
for $27,610 in your capacity as executor of your father's es-
tate? 
A. I did. 
Q. I show you a note, dated ~1ay 12, 1930, signed in your 
name as executor of your father's estate, and ask you to 
state whether or not you executed that note? 
A. (Examining) Yes, I did, as executor of my father's es-
tate. · 
Q~ Relate the circumstances under which this note was exe-
cuted by you, please, sir. · 
A. Well, to the best of n1._y knowledge, the original note 
can1e due and had to be renewed; and, according to 1ny reqol-
lection, 1\{r. Deck, of the Hampton Roads Fire & ~{arine In-
• surance Company, saw me and got me to renew the note; 
and then Mr. Deck secured the other endorsements on the re-
newal note. 
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Q. How many renewals did you execute in all T 
A. Only one. 
Q. And this is the one which you have just seen Y 
A. Yes. 
Mr. Bohannan: Counsel for the complainant here files . 
the note referred to in the witness's answer as an exhibit in 
this cause. 
Accordingly filed, marked Exhibit R. F. B. No. 3, and is 
hereto attached. 
EX. R. F. B. No. 3. 
$27,610.00. Norfolk, Va., 1.iay 12th, 1930. 
2,500--Pd 6/R0/30 by J. W. C. West 
25,1.10-
3,140 Pel R/11/30 by S. D. Scott 
21,970-
3,140-Pd 8/11/30 by E. J. Robertson 
18,830-
3,140--Pcl 8/11/30 by W. W. Houston 
15,690 
12,550 Pd 8/11/30 Herbert Winborne, P. D. Bain, 
F. B. Bain 
3,140 
Ninety days after date, the undersigned, jointly and s,ev-
erally, for value received, hereby promise. . to pay to NOR-
FOLK NATIONAL BANI( OF COMMERCE AND TRUSTS 
(herein termed the Bank), or its order, at the banking house 
of the Bank in the City of Norfolk, V a.., the sum of Twenty-
seven thousand, Six hundred, Ten and no/100 Dollars and 
costs of collection, including an attorney's fee, if incurred, 
if payment is not made at maturity, having deposited here-
with and assigned as collateral security for the payment of 
this and any other liability of the maker or makers hereof, 
or any of them, to the Bank either now existing or due or 
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hereafter arising or coming into existence or becoming due, 
directly or indirectly, several or joint, as individual, co-part-
ner, as maker, endorser, principal, surety, guarantor or in 
any other capacity, and whether said liability be upon an 
obligation of similar character to this obligation, or other-
wise, the following property, the market value of which is 
· $ ............ ; viz. 
Cert. No. A-13 for 157 shares- E. J. Robertson, $3,140.00 
" No. A-16 11 157 " C. E. Herbert 3,140.00 
" No. A-ll " 157 " S.D. Scott 3,140.00 
" No. A-17 11 157 " Otto Wells 3,140.00 
" No. A-10 " 157 " R. Winborne 3,140.00 
" No. A-1 " 157 " W. W. Houston 3,140.00 
" No. A-15 " 157 " F. B. Bain 3,140.00 
" No. A-ll " 156-~ " P. D. Bain 3,130.00 
.. " No. A-12 " 125 " J. W. C. West 2,500.00 Pd 6/30/30 
And the maker or makers, endorser or endorsers hereof, 
waive their hon1estead exemption as to this debt and the en-
dorser or endorsers waive prese11tment, demand, protest and 
notice, and the maker or makers hereby further agree to de-
posit such additional collateral security as the Bank may 
fr01n time to time demand. 
It is further agreed that any n1oneys or other property at 
any time in the possession of the Bank belonging to any of 
the parties liable hereon to the Bank, as maker or endorser, 
surety or g-uarantor, and any deposits, balance of depo~its, 
or other sun1s at any time credited by or due from the Rank 
to any of said parties, in any capacity, may at all times at the 
option of the Bank, be held and treated as collateral security 
for the payment of this note or any other liability of any 
character of any one or more of the makers hereof to the 
Bank, whether due or not due, and the Bank may at any time 
at its option set off the an1ount due or to become due hereon 
against any claim of any of said parties ag·ainst the Bank. 
In the event of an application for the appointment of a Re-
ceiver for any one or more of the makers hereof, or an~r en-
dorser, surety.or guarantor hereof, or the filing of a petition 
in Bankruptcy by or against, or the making of a ~enera] as-
. sig·nment, by any one or more of· the makers hereof, or any 
guarantor, surety or endorser of this note, or any pa1·ty 
hereto, or of any other act of insolvency of any of said par-
ties, however expressed or indicated, all the aforesaid lia-
bilities shall without notice, at the option of the Bank, be-
come imn1ediately due, without den1and for payment thereof. 
Upon default in the payment of principal or interest, or 
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upon the non-perforn1ance by the maker hereof of any of the 
agreements or conditions herein contained, the Bank shall 
have the right, as it may in its discretion determine. to be to 
its best interest, to assent or consent to any adjustment, com-
promise, con1position, extension or release of the indebted-
ness or liability of any person, firm or corporation primarily 
or secondarily liable upon this note or upon any note or other 
collateral held by the Bank hereunder, whether in bankruptcy 
or other legal or equitable proceeding or action, or otherwise; 
without in any way affecting or prejudicing the obligations 
or liability to the Bank of the maker or makers hereof, or 
of any endorser, surety or guarantor hereof, and without 
notice by the Bank to the n1aker or makers hereof, or to any 
endorser, surety or guarantor hereof, and without further 
consent thereto of the maker or makers hereof or of any en-
dorser, surety or guarantor hereof. · 
Upon default in any payment of principal or interest at the 
times or on the terms herein provided or upon the non-per-
formance by the n1aker hereof -of any of the promises or 
agreen1ents herein contained, or in case of any depreciation 
in the value of said collateral below the value agreed upon 
or below the value demanded by the Bank hereunder, this note 
shall, at the absolute option of' the Bank, become immediately 
due and payable and in such event the Bank is hereby author-
ized immediately to sell the whole or any part of the aforesaid 
collateral or any substitutes therefor or additions thereto at 
any broker's board or at public or private sale or sales at 
the option of the Bank, without notice of the amount due or 
claimed to be due. without demand of payment, without ad-
vertisen1ent and without notice of sale or sales, each and all 
of which is hereby expressly waived; and to apply the net 
proceeds of such sale or sales after d~duction of expenses 
for collection, sale or delivery to the payment of this note and 
of anv other liabilitv or liabilities whether due or not due of 
any one or more of the makers hereof to the Bank, returning 
the overplus, if any, to the maker or makers hereof, who shall 
remain liable for any deficiency arising upon any such sale, 
with legal interest. . 
Upon any sale by virtue hereof the Bank may purchase 
the whole or any part of the aforesaid property discharged 
from any right or equity of redemption, which is expressly 
waived and released. 
· It is further agreed that upon any sale or transfer of this 
note the Bank may deliver the said collateral or any part 
thereof or any substitutes therefor or additions thereto to 
the purchaser or transferee, who shall thereupon become 
vested with .all the powers and rights hereinabove. given to 
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the Bank in respect to said note and collateral, and the Bank 
shall be thereafter forever relieved and fully discharged 
from any liability or responsibility in connection therewith. 
Mail 
R. F. Bain 
vV akefield, V a. 
R. F. BAIN, 
Executor Estate of P. D. Bain. 
Address: 
Paid. Note Teller. Jan. 31, 1931, Norfolk National Bank 
of Commerce and Trusts, Norfolk, Virginia. 
(Endorsed on back:) 
Pay to the order of . . ............................... . 
:B'or value received the undersigned hereby jointly and sev-
erally waive their homestead exemption as to this debt and 
waive presentment, demand of payment, protest and notice 
of non-payment and of protest; and the undersigned further 
jointly and severally consent and agree to the terms and con-
ditions of the within note and to all of the obligations and 
agreements entered into therein by the maker or makers 
and waive all demands, notices and advertisements, and 
hereby jointly and severally guarantee to the present and 
every subsequent holder hereof the performance of all of 
the obligations entered into by the maker or makers of thP 
~aid note; and further agree that the time for payment of 
this note, or any one or more of the collaterals therefor, may 
be extended, from time to time, without notice to the under-
sig·ned; and in the event of non-payment of this note as tl1e 
same becomes due and payable, or upon acceleration of ma-
turity as therein provided, the undersigned jointly and sev-
erally agree to pay the same with all interest, charges and 
expenses of collection to the holder thereof at once. 
The undersig·ned further jointly and severally agree that 
in the event this note or any of the collaterals therefor shall 
be payable on den1and, the Bank may in its sole and al·bi-
trary discretion determine the reasonableness of the period 
wl1ich may elapse prior to the making of demand. 
The undersigned jointly and severally further expressly 
agree that all or any part of the collateral held by said Bank 
as security for the within note may be exchanged by Raid 
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Bank for other collateral in the sole discretion of said Bank 
and that the said Bank may also, in its sole discretion, re-
lease, surrender or deliver, absolutely and unconditionally, 
to any one or more of the makers of said note, any or all of 
such collateral, which exchange, release, surrender or deliv-
ery may be rnade without any notice by the said Bank to, and 
without other or further consent or approval of, the under-
signed, or any of them, whose liability hereunder shall in no 
way be impaired or affected by any such exchang-e, release, 
surrender or deliverv. 
The undersigned further jointly and severally agree that 
said Bank Inay, in its sole discretion, release, and deliver to 
any one or more of the makers of said note, or to any other 
person, firm or corporation, any or all of such collateral upon 
trust receipt or trust receipts or otherwise, -which release and 
delivery may be made without any notice by said Bank to 
any of the undersigned, whose liability hereunder shall in 
no way be impaired or affected by any such release or de-
livery. 
E. .J. ROBERTSON, 
RICHARD WINBOR.NE, 
W. W. HOUSTON, 
C. E. HERBERT, 
OTTO "\VELLS, 
F. B. BAIN, 
S.D. SCOTT. 
Limit of liability $2,500.00. 
J. W. C. \VEST. 
2,500.00 Pd 6j30j30 by J. vV. C. vVest in full payment of 
his endorsement. 
[Copy illegible in places----JSee original in ~1:8.-Clerk.] 
page 95 ~ Q. Who help the note at that time? 
A. At that tJme the note was held by the Nor-
folk National Bank of Commerce and Trusts. I think that 
was the name of the institution at that time. 
Q. Do you know whether or not this note that you executed 
was il). the same form as the ·note for which this was given 
in renewal? 
A. I am under the impression that it is. 
Q. Was it endorsed by the same parties who had endorsed 
the original and the renewals of the original note f 
A. That is my understanding. 
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Q. Did you personally request these gentlemen who en-
orsed this note to endorse it f 
A. No, sir. I may say, as I stated before, that their signa-
ures were secured to the renewal note by Mr. Deck, the 
lVIanag·er of the IIampton Roads Fire & Marine Insurance 
Company. · 
Q. What, if anything-, did you, as executor of your f&ther's 
estate pay on account of this note to which you have re-
ferred 1 
A. I paid my father's collateral note, and also the col-
lateral notes of lVIr. Herbert and of Mr. Winborne. 
Q. And why did you pay the amount of the collateral note8 
of Mr. Herbert and of 1\ir. Winborne? 
I A. The reason I paid those notes was due to the fact that we had to get the_ stock that we had up as collateral for that original note in order to deliver it to the National page 96 ~ ~.,idelity & Insurance Company. Q. And who was the National Fidelity & Insur-
ance Company Y 
A. They were the people who were supposed to have bought 
out the Hampton Roads Fire & l\farine Insurance Company; 
and Mr. Herbert and lVIr. Winborne claimed that thev were 
bankrupt and that it was impossible for them to pay their 
collateral notes. · 
Q. And what was the total amount that you paid on ac-
count of this note 7 
A. I do not recall the exact amount. I think it was Nine 
Thousand and son1e Dollars. Three Thousand and some Dol-
lars apiece, I think the notes were, the collateral notes. 
Q. "\Yhatever the amounts of those notes were, you paid 
them? · 
·A. Yes, sir. 
Q. Did you talk with l\1:r. "\Vinborne and J\IIr. Herbert about 
the discharge of their liability on the notes before yon paid 
·them? 
A. Yes, sir, I did, and they said it was absolutely impos-
sible for them to pay any part of their collateral notes. They 
stated, however, that if they ever got in a position to pay 
the1n, they would pay them. That was before the notes were 
paid by me as executor. And then, later, after the notes were 
paid by nie as executor, I tried to collect this money from 
those two g·entlemen, and tried to get some security to secure 
those notes. But I was unsuccessful in that attempt. 
Q. Have you called on the other defendants in 
page 97 ~ this cause for a contribution from them for th<' 
amount of the two notes of l\fr. Herbert and of 
~Ir. Winborne? 
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A. Yes, sir, I have. 
Q. Have you been able to collect anything from any of then1 
on that account? 
A. Nothing at all. 
Q. Mr. Bain, you have stated that you went on the board 
of some con1pany. Was it the Hampton Roads Fire & 1\tfa-
rine Insurance Company or the Fidelity Insurance Com-
pany¥ 
Witness: Before I answer that question-this may be a 
little irrelevant, but I remember on one ocqasion we had a 
meeting down at the Hampton Roads Fire & Marine Insur-
ance Company's Office in Norfolk, and I was authorized by 
some of the present defendants to secure you (indicating· J\1:r. 
Bohannan) as an attorney to go to Baltimore to look after 
s.ome of the business of the Hampton Roads Fire & Marine 
Insurance Con1pany, and it was agreed that certain members 
at that meeting were to pay your fee. The most of them ~ 
did pay it, but I was forced to sue some of the present de-
fendants on this note to even get your part of the fee after 
they had agreed to pay it. ~1d those members were Mr. Scott, 
and Mr. Houston. · ~ 
~fr. Run1ble: We move to strike out that answer as being 
wholly iri·elevant and immaterial to any of the 
page 98 ~ issues in the instant suit. . 
Mr. Seawell: The same motion on behalf of 
W. W. Houston. · 
J\IIr. Jenkins: The same motion on behalf of E. J. Robert-
son. 
!fr. Rumble: The same motion on behalf of Otto Wells. 
(Question read.) 
A. I waR elected to the board of the IJan1pton Roads Fire 
& lVIarine Insurance Con1pany a few months after my father's 
death. 
Bv M:r. Bohannan: 
"'Q. 1\'fr. Bain, was the stock of the Hampton Roads Fire & 
1\farine Insurance Company of any value when you paid out 
the notes of these two parties 1 
A. It was not. 
Q. Was this note, which you have identified as having been 
signed by you, delivered to you when you paid out the in-
dividual notes of vour father and the other two parties? 
A. No, sir, it was not delivered to me until lVIr. Wells, who 
92 Supreme Court of Appeals of Virghiia 
was an endorser on the note, paid his collateral note, which 
'vas some time I think in January, 1931. 
Q. Are you familiar with your father's financial condition 
during the time of these transactions as to which you have 
testified? 
A. Yes, sir. 
Q. And prior to that tin1e? 
A. Yes. 
page 99 ~ Q. Had Mr. P. D. Bain desired to borrow $27,-
610 for his own accommodation, would he have been 
necessary for him to have secured the endorsement of these 
gentlemen whose ·nan1es are on the back of this note 1 
Mr. Rumble: The question is objected to as irrelevant 
and immaterial, and calling for an opinion of the witness. 
Mr. Seawell: The same objection on behalf of W. W .. 
Houston. 
Mr. Jenkins: The same objection on behalf of E. J. Rob-
ertson. 
Mr. Rumble: The same objection on behalf of Otto Wells. 
I 
A. It would not have been. 
~----------------Same objection and motion to strike out the answer by the 
san1e defendants. · 
Bv Mr. Bohannan: 
~ Q. Is that based on your opinion, or on your knowledg-e 
of your father's financial situation f 
Same objection by same defendants. 
~r A. It was based on absolute knowledge of my father's financial situation. ~Ir. Bohannan: I have no further questions. 
CROSS EXAl\iiNATION. 
Bv 1\ir. Rumble: 
·Q. Mr. Bain, perhaps you could tell us how much of the 
original stock of the Hampton Roads Fire & 1\fa-
page 100} rine Insurance Company was held by the copart-
nership of L. F. Bain & Son 1 
A. No, I could not without referring to the books, and that 
would take some little time, because the transactions are sev-
eral years old and the records have been all filed away. It 
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would be. necessary to dig out those old records, which would 
take some time. 
Q. As you know, I requested your uncle to ascertain the 
amount of stock held by that concern, and, in view of the 
present condition of his health, that may be burdensome to 
him. May I not ask that you ascertain· from the books of L. 
F. Bain & Son what amount of the original stock of the 
Hampton Roads Fire & ·Marine Insurance Company that part-
nership held, and file that statement with the Stenographer 
or give it to 1\tir. Bohannan to be filed with this deposition Y 11~ 
A. I will be glad to do it if I can find the time to do so. But : 
I am not at home much of the time. 1 
Q. And I will add also to the request that you ascertain 
how much of the Class .A stock was taken by L. F. Bain & 
Son? 
A. And I will answer that in the same way. 
Q. You were asked, Mr. Bain, whether, since the payment 
by you as executor of what you paid on the $27,610 note, you 
had made any effort to collect from the defendants in this 
cause; and you replied that you had. That effort was made 
1 
through correspondence, was it not~ 
A. It was made both throug·h correspondence and per-
sonal interview. 
Q. And did not the defendants, E. J. Robert-
page 101 ~ son, S.D. Scott, Otto Wells, and W. W. Houston, 
write you a letter in response to your demand for 
payment? 
.A. I do not recall. It is possible that they did. In fact,. 
I think they did write a letter after it was suggested that I 
would bring suit against them. 
Q. Have you the original of that letter? 
A. Not that I know of. 
~Ir. Rumble: That is all. 
Witness: I would like to state this in that connection: 
that before I paid the collateral notes of Mr. Herbert and Mr. 
Winborne, qqite a few of the endorsers of the $27,610 note 
met with me in l\.fr. Moe Levy's office-! will change that and 
say that we had a meeting in 1\{r. Moe Levy's office .. At 
this meeting there were present ~Ir. Robertson, Mr. West, 
:(\fr. Scott, ~Ir. Herbert, Mr. Winborne, .Mr. Houston, Mr. 
Erank Bain, and myself. Mr. Herbert and l\.fr. Winborne 
said it was imp·ossible for them to pay their collateral notes. 
After these gentlemen left the roon1, the question arose as 
to who was going to pay their collateral notes. I told the 
other gentlemen present that I -felt that each and every one 
94 Supreme Court of Appeals of Virginia 
of the endorsers on this big note, other than Mr. West, should 
assist and pay their pro 'ra.ta part of the Herbert and Win-
borne notes. As well as I can recall at this time, Mr. Rob-
ertson intimated that he was willing to pay his 
page 102 ~ pro a-ata part, but stated that he was not in finan-
cial condition to do so, and that it would be all 
he could do to pay his own collateral note. I do not recall 
that ~Ir. Houston said anything at all. In fact, I do not 
think ~Ir. Houston made any remarks that would indicate 
his willingness or unwillingness to assist in the payment of 
these two collateral notes. 1\{r. West, of course, stated that 
he was not responsible as he had limited his liability. I told 
these gentlemen that I felt that they 'vere under moral obliga-
tion to pay their p.ro rata part of these two collateral note~, 
as the $27,610 note had been made for the benefit of the. 
Ifampton Roads Fire & Marine Insurance Company. Mr. 
Scott at that time became worried and stated that he would 
not pa a damned cent of it as Ion as P. D. Bain 's estate 
'vas solven , 1 __ e coul ge ou o 1 . s a e a. as 
g · g· o pay he note, and that we wouldSee ·about that later. 
Bv Mr·. Seawell : 
., Q. When was this meeting held? 
A. I do not remember the date, but it was held some time 
in August, 1930, I think. Anyhow, it was shortly before 
the $27,610 note was paid. 
Q. You are not sure of the date f 
. A. No, sir, but it was before anybody had paid anythin!?; 
on this $27,610 note .. 
pag~ 103 ~ J\{r. Seawell: That is all. 
RE-DIRECT EXAl\,IINATION. 
By 1\fr. Bohannan: 
· Q. In your answer above you referred to certain gentle-
. men having left the room. To whom did you refer f 
A. I referred to Mr. Herbert and Mr. Winborne. 
~Ir. Bohannan: I have no further questions. 
Note: On page 67 attorney for defendant requested that 
the witness furnish certain information. That was subse-
quently done by letter, which is marked Exhibit R. F. B. No. 
4 and hereto attached. 
·And further this deponent saith not. 
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Signature waived by consent of counsel. 
page 104 ~ State of Virginia, 
City of Petersburg, to-wit: 
I, M. B. Cogbill, a Notary Public at large for the State 
of Virginia, who qualified as such at Petersburg, Virginia, 
do hereby certify that the foregoing depositions of F. B. 
Bain and R. F. Bain, pages 37 to 70, taken at Wakefield, 
Virginia, were duly taken before me and reduced to writ-
ing, the signatures of the witnesses, respectively, being waived, 
at the place and time therein mentioned, by consent of par-
ties by counsel. 
In witness whereof I have hereunto set my hand and af-
fixed my official seal at Petersburg, Virginia, this 31st day 
of December, 1934. 
1\iy term of office expires ,January 26, 1937. 
(Seal) 
~L B. COGBILL, 
Notary Public. 
Fee of ~I. B. Cogbill, $32.36, charged to ·complainant. 
EX. R. F. B. NO. 4. 
Al\1:ER.JCAN PEANUT CORPORATION 
PEANlTTS 
Mr. J. Gordon Bohannan, 
Petersburg, V a. 
Dear Mr. Bohannan: 
Suffolk, Va., January 3, 1935. 
As requested by the defendants in the suit which I brought 
as executor of my father's estate, against E. J. Robertson, 
Scott and others, I am pleased to advise that L. F. Bain 
and Son held the following stock in the Hampton Roads Fire 
and Marine Insurance Company at the time it was sold to 
the National ~idelity Fire Insurance Con1pany, in Balti-
more: 
· Certificate #2006-for 1623.92 shares Common ·Stock 
2007-for 1767.55 shares Common. Stock 
2008-for 37.10 shares Common Stock 
2010-for 893.05 shares Common Stock 
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A 23-for 1835.5 shares Class A Preferred 
Stock 
Trusting that this is the information desired, I am 
RFB:IS 
page 106 ~ 
1936: 
R. F. BAIN, 
Executor Estate of P. D. Bain. 
The following are the defendants' depositions 
filed herein, on the 3rd day of April, in the year 
In the Circuit Court of the City of Norfolk, Virginia. 
Robert F. Bain, Executor of the estate of P. D. Bain, de-
ceased, 
v. 
E. J. Robertson, Richard Winborne, W. W. Houston, C. E. 
Herbert, Otto ·wells, F. B. Bain, and S. D. Scott. 
DEPOSITIONS. 
Depositions of witnesses taken before II. H. Chalkley, a 
Notary Public for the State of Virginia at Large, at the of-
fices of Phlegar & Tilghman, 610-615 Law Building, Norfolk, 
Virginia, January 10, 1936, at 11:30 A .. M., to be read as evi-
dence on behalf of the defendants in the above entitled cause 
pending in the Circuit Court of the City of Norfolk, Vir-
ginia. 
Present: 1\tir. J. Gordon Bohannon for the plaintiff; !ir. 
,John B. Jenkins for defendant E. J. Robertson; 1\'Ir. East-
wood D. Herbert for defendant C. E. I-Ierbert; !ir. Joseph 
!1:arcus for defendant Otto vVells; !ir. H. I-I. Rumble for de-
fendant S. D. Scott. · 
Phlegar & Tilghman, 
.Shorthand Reporters, 
Norfolk-Riclunond, Va. 
page 107 ~ STIPULATION: It is stipulated that the 
signing of these depositions by the several and 
respective witnesses is waived. 
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W. P. HILTON, 
a witness on behalf of the defendants, being first duly sworn, 
testified as follows : 
·Examined by 1\'Ir. Rumble: 
Q. You are 1\tlr. W. P. Hilton? 
A. Yes, sir. 
Q. You reside in the City of Norfolk, Virginia, and are a 
Certified Public Accountant T 
A. Yes, sir. 
Q. And the senior member of the firm of Hilton, Sheffield 
& Hilton? 
A. Yes, sir. 
Q. How long have you practiced your· profession as Cer-
tified Public Accountant? 
A. Since 1910. 
Q. Were you formerly, connected with the Hampton Roads 
Fire & Marine Insurance Company Y · 
A. I was. 
Q. In what capacity! 
A. As secretary, as director, and as a member of the 
finance committee. 
Q. Did you also hold some of the o~iginal 
pag-e 108 ~ stock? · 
A. Yes, sir. 
Q. Hampton Roads Fire & Marine Insurance Company was 
a 1\Iaryland corporation, I believe! 
A. Yes,. sir. . 
Q. How long were you its secretary f 
A. I cannot give the exact dates but it was from shortly 
after 1922 up to the time that the company sold out to the 
Baltimore interests. 
Q. By the Baltimore interests you refer to the Maryland _ 
concern which took over the Hampton Roads Fire & Marine 
Insurance Company Y 
A. Yes, sir. 
Q. I believe the name of it was National Fidelity Fire In-
surance Company, was it not? 
A. That is correct. 
Q. You were secretary down almost to the time that the 
business was taken over by the Maryland concern Y 
A. Right to the time. 
Q. Up to the timeY 
A. Right up to the time. 
Q. What became of the records of the Hampton Roads Fire 
& Marine Insurance Company, the ·minutes of its stockhold-
ers and directors meetings, and other records! 
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A. Well, all of the records went to Baltimore. What be-
came of them after that I don't know. 
Q. You haven't seen them since 1 
page 109 ~ A. I never have seen them since. 
Q. They are not available to you nowY 
A. No, sir. 
Q. During the time of your connection with Hampton 
Roads Fire & Marine Insurance Company who was the prin-
}/
cipal stockholder? 
A. ~Ir. P. D. Bain and the Bain interests. 
Q. IJy Batn Interests, I assume you refer to the co-part- . 
nership of L. F. Bain & SonY 
A. L. F. Bain & Son and nir. Frank Bain, 1\{r. P. D. Bain, 
and I believe there were one or two others. 
Q. It is in evidence that 1\fr. P. D. Bain was a director 
of the I-Iampton Roads Fire & ~Iarine Insurance Company 
and the chairman of its Board. That is correct, is it? 
A. Yes, sir. 
Q. Mr. P. D. Bain. stood very high in this community as 
/I
a citizen and business man, did he not f 
L
A. Yes, sir. 
Q. Was he active in the management of the affairs of the 
ampton Roads Fire & ~~[arine Insurance Company? 
A. He was very active. 
Q. What would you say about his influence in the affairs 
//
of that company and in shaping its policy 1 
A. Well, ~Ir. Bain led in shaping the policy and affairs 
of the company. In fact, his wishes in practically every mat-
ter was simply followed, that is all. 
page 110 ~ Q. I·n the course of its operations here, did the 
Hampton Roads Fire & ~[arine Insurance Com-~(pany make or lose money? · A.. It lost money. · . Q. The hiU in this. case alleges that in or about the year 
1928 Hampton Roads Fire & lV[arine Insurance Company pro-
cured an amendment to its charter so as to reduce the par 
value of the then outstanding stock and to authorize the issue 
of a new class A stock. You recall this, I presume Y 
A. Yes, sir. 
Q. Had the par value of the outstanding stock been re-
duced prior to that time? 
A. Yes, sir, at least once, if not twice. 
Q. 'Vhat was the purpose of reducing the par value of the 
outstanding stock 1 . 
A. Under the insurance laws any insurance company is 
. required to keep a definite ratio between surplus and capi-
tal outstanding. The company had lost money, and, in or-
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der to reestablish a surplus, the par . value of the capital~, 
shares had to be reduced. It was either that or a direct con-
tribution by the stockholders in new money. 
Q. Then it was to preserve the relation of capital to sur-
plus required by the Maryland laws. Is that right Y 
A. Not only ~Iaryland but other states. The requirements 
were practically the same. 
Q. Well, that would indicate that the surplu~ had been im-
paired, which I believe you state was true t 
page 111 ~ A. It had been, yes, sir. 
Q. Coming now to the amendment in or about 
the year 1928 authorizing the reduction of the par value of 
the outstanding stock and the issue of new Class A stock, 
why was this new stock issued¥ 
A. That was issued to put in new capital in the business 
to make the capital structure that was required. 
Q. Was that a part of the plan to maintain the prop]~ I 
balance or ratio between capital and surplus 1 . 
A .. It was, very definitely. 
Q. '§orne of the plaintiff's witnesses in this case have t -
tified that the purpose of this issue of new Class A stock 
:was to enable the con1pany to open an office in Chicago. What · 
have. you to say about that? 
Mr.. Bohannon: The question is objected to as leading. 
A. The issue of the Class A stock had nothing to do with 
the opening of the Chicago office. The office had already 
' been. opened some hvo years previously, and we had had 
some very bad risks in the Chicago territory and it was a 
terribly expensive territory. We really lost money tre-
mendously in the Chicago district. In fact, ~Ir. McCullough, 
who was the manager of the Chicago office and had been sinc~@lf 
it was opened, was brought back to Norfolk and assisted very 
materiallY. or actuall sold most of this Class ·A stoc 
• Ja u re ow muc o IS Class 
age 112 ~ stock the company planned to sell? · 
A. I believe it was $100,000. 
Q. It is already in evidence that some of the existing 
stockholders subscribed to the new Class A stock in the pro-
portion of the amount of old stock already held by them. I 
think that is correct? 
A. That is correct. 
Q. Did you ta1\e any of the new stock yourself! 
A. I did not. There was a certain amount allotted to me, 
but I didn't take it. 
Q •. It is also in evidence ·that after this group of stock-
;w;;:_ 
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holders had subscribed for their respective quotas there still 
remained $27,610 of the new stock untaken. Do you recall 
'vhether that is correct f 
A. I vooall there was some untaken stock, just the exact 
amount I don't recall. 
Q. The exact amount you don't recall Y 
A. No, sir. ~' Q. Had the company already reported to the Insurance ~ 
ommission of Maryland that this new Class A stock had 
een fully subscribed Y 
-.A. Yes, sir. were compelled to do that before they 
would have made the c ar er. 
,_ V. l!uw did tMs fact affect the necessity of having the 
bala~ce of the stock fully sub~cribed, the fact that you had 
already reported it¥ 
page 113 ~ A. It had to be subscribed. 
Q. And wasit necessary under the Maryland 
law that the full amount of the subscriptions to this new -~ 
stock should be paid in cash? 
A. Yes, sir. 
Q. Did you attend a meeting at which the method of pro- · 
viding for this shortage of. $27,610 (you say you don't re-. 
member the exact amount but there is no dispute as to that) 
in subscriptions to the new stock was discussed Y 
A. Yes, sir. 
Q. Was it a meeting of the Board or an informal me_eting? 
A. My recollection is that it was a formal meeting of the 
Board. I am very certain it was because I have a very clear 
recollection of the tninutes of this particular meeting being· 
recorded in the minute book. 
Q~ Can you recall who was present, or some of those pres-
ent at that meetingY 
A. I could not say definitely who was present. Mr. P. D. 
Bain was present and I believe :Mr. Frank Bain, Mr. Robert-
son was there and Mr. Scott. I a1n not sure as to 1\{r. Hous-
ton having been there. 
Q. Will you please tell us what occurred at this meeting 
with reference to the matter under discussion Y 
~Ir. Bohannon: I object. The minutes are the best evi-
dence and until it is shown that the minutes are 
page 114 ~ not available, objection is made to the testimony 
as to what the minutes of the meeting disclosed. 
l\tlr. Rumble: May I remind counsel for plaintiff that de-
fendants- have called upon the plaintiff, who is the actor in 
this matter, to produce the minutes and records of the Ramp-. 
ton Roads Fire & Marine Insurance Company and that thus 
W! W. Houston, et als., ·v. R. IF. Bain, Executor, etc. 101 
far he has failed to do so. Moreover, the question is not di-
rected to what the minutes show but to the recollection of 
this witness as to what occurred. 
By Mr. Rumble: 
Q. Go ahead and answer the question? 
A. 'The question of a deficiency in the subscriptions to 
this special issue of stock was discussed and the urgency and 
necessity of having it immediately subscribed was under dis-
cussion: He had already been notified by the Insurance Com-
mission of ~faryland that Mr. Albert would come to Norfolk 
and check in the payments and issue of the stock as soon as 
it was finally completed. At that time there was under dis-
cussion the question of giving a note for this balance and a 
ro rata subscri tio all the directors to take care of jt. 
lll'Ing a mee Ing I sugges e ' or nevecyreason that I 
only two or thre'e weeks previous to that had been through 
a similar matter where ten men had endorsed two $5,000 
notes thinking that their endorsement was lhnited to $500, 
and some of the endorsers had not paid and the banks had 
. called on each of the endorsers for his pro rata 
page 115 ~ share,-that those who were going to subscribe to 
, this deficiency-
Q. You are now speaking of your suggestion f ~( 
A. Yes, sir; should limit their subscription.s to their own 
individual note so t ould be no que ~
1a 11 y, an that was finally adopted, t arwas'the plan that 
was to be used. '----·------.. --.....-..... ' 
Q. It was de1initely understood that each subscriber for 
this additional stock who gave his individual note for the. 
amount of his stock, use the stock as collateral, and that that 
should be the limit of his liability? 
Mr. Bohannon: Objected to as leading. 
A. That was to be the limit of the liability because it was 
understood at that time and Mr. P. D. Bain had made the 
statement in the meeting that he would be able to negotiate. 
a lo to cover this deficienc at_.,lll~_ Bank of Commerte ... 
at is as ar as ow an ing about Ihe plan or fhe no es 
themselves. What transpired after that, I never heard and 
never knew until this case came on. 
By Mr. Rumble: 
Q. You knew nothing about the endorsement of the Mas-
ter note by the several defendants in this case 7 
A. No, sir. That was never brought to my attention. 
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Q. But, at the meeting to which you refer, your sugges-
tion that each subscriber limit his liability to the amount of 
his subscription was adopted l 
~age 116 ~ 1\'Ir. Bohan.non : Objected to as leading. 
\ ~ [ A. Yes, sir. 
By Mr. Rumble: 
Q. Ag-reed to by everybody? 
/ J Mr. Bohannon: Objected to as leading. 
I{ I A. That was agreed to. 
CROSS EXAlVIIN.ATION. 
By Mr. Bohannon: 
Q. Mr. Hilton, how much stock did you own in the Hamp-
ton Roads Fire & Marine Insurance Companyf · 
A. I don't recall just how many shares. I can easily as-. 
certain it by referring to n1y office. 
Q. Do you know how much stock 1\llr. P. D. Bain owned Y 
A. No, sir, not the number of shares. 
Q. Do you know how much stock Mr. Frank Bain owned Y 
A. No·, sir, not from recollection. 
Q. Do you know how much stock L. F. Bain & Son owned? 
A. No, sir. 
, Q. Who was the President of the company at this period 
} 
~ bf which you spoke, the time this meeting was held¥ 
i./:.·1.1• A. I believe ~ir. Jeff Robertson was Pr.esident at that 
1! l"1me. '~ 1 Q. When was the Chicago office opened? ' 
A. It had been opened about two years prior 
page 117 ~ to this transaction. 
Q. Did not the State of Illinois require addi-
tional stock to be put up in order that the company might 
do business in that state Y 
A. No, sir, not that I know of. 
Q. Mr. lVIcGullough was in charge of the Chicago office? 
A. He was. 
Q. How long had he been in charge at this time 7 
A. About two years; from the time it was opened. 
Q. And he was particularly active, I understand, in mak-
l~l. ng sale of this Class .A stock? ' A. Yes, sir, he was brought here purposely to expedite the sale of that stock because we had a time limit on it. The 
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stock had to be sold and money paid in within a definite 'W 
date. · /1 
Q. And that was. required by the State of Maryland 7 
A. That was required by the State of Maryland, where the 
company was domiciled. The minutes at·e very clear, if we 
could have them, in respect to this entire transaction because 
nothing was done by Hampton Roads Fire & Marine Insur-
-ance Company so far as amending the charter ·was concerned 
or holding· stockholders' meetings, except as advised by a 
1\tir. vVallace, who specialized as an attorney in insurance 
matters in ~{aryland, and he was the company's representa-
[ 
tive. Ife had been a former member of the Insurance Com-
mission of Maryland. 
} 
Q. So that. this additional stock was being sold for the 
benefit of the company and in order to enable it 
( page 118 ~ to continue to do business? w 
J
. A. Yes, sir, in order to ut its bala~ce. sh~et 
In acce table s1 ton WI e . nsuran mm1s ers 
o the vartous sta es w 1ere we I ustnes 
. 1 ou w 1c y o ave continued to do busi-
ness in those states, I assume Y 
A.,___No, sir, they could not. . 
Q. And the subscription to this stock and the plan which 
they used to raise the deficiency of $27,610 were for the 
benefit of the Ifampton Roads Fire & ~{arine Insurance Com- j{ l 
pany? 
A. Yes. sir. 
Q.oexnd it was required that this full $100,000 be paid in 
cash? 
A. Yes, sir. 
Q. Do you recall the date of this meeting of the Board to 
which you have referred Y 
A. No, sir. 
Q. Was ~{r. West present at that meeting? 
A. I couldn't say at this time. 
Q. Do you know that ~ir. West expressly limited his lia-
bility as an endorser of the $27,610 note by indicating under 
or after his endorsement that his liability was so limited? 
A. I know it now because lVIr. \Vest informed me about 
it recently. I didn't kno'v it at the time. 
Q. Did you at this meeting suggest that all other endorsers 
limit their liability in that way? \'/) 
page 119 ~ A. No, sir. ~\ 
Q. You knew of course that if they didn't so 
limit their liability the holder of this note would have a right 
to recover the full amount of the note against any endorser, 
did you not¥ 
»~;~' 
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.A. I never knew anything about this covering note. . 
Q. Then your testimony is that you knew nothing about lre $27,610 note¥ A. No, sir. Q. That is, you didn't know anything about it Y A. I never knew anything about it until recently. I was 
very much surprised when I heard it had been done. 
Q. Why were you surprised Y 
A. Because it was definitely understood at that meeting 
that the various makers of these notes, the various men par-
ticipating in this deficiency in the stock issue would make 
their own notes for their subscriptions and those notes were 
to be taken by lVIr. Bain and discounted at the Bank of Com-
merce. 
Q. Do you know to whom these notes were payable? 
A. No, sir. I never saw the individual notes. . 
Q. The shares of stock, 157 shares of each of the parties, 
except Mr. Bain and Mr. West, were attached to the notes, 
were theyY 
A. I don't know. 
Q. So, you know nothing about the actual obtaining of the 
money. on these notes Y 
page 120 ~ A. No, sir. That was purely an office matter 
and handled entirelv after the meeting. 
Q. But, whatever was done at that time, Mr. Hilton, was 
)~. done for the benefit of the Hampton Roads Fire & Marine 1/nsurance Company, was it not? A. It could not have been for any one else's benefit. 
By ].1r. ~farcus: . 
Q. Mr. Hilton, at the meeting of the Board when arrange-
ment was made to handle the deficiency of $27,610, do you 
,recall ~fr. Otto Wells was present at that timet 
A. I do not. 
S.D. SCOTT, 
one of the defendants, being first duly sworn, testified as fol-
lows: 
Examined by Mr. Rumble: 
Q. You are 1Yir. S. D. Scott? 
A. Yes, sir. 
Q. You are in business in the city of Norfolk, Virginia Y 
A. I am. 
Q. Were you a stockholder and, director in the Hampton 
Roads Fire & Marine Insurance Company? 
·A. Yes, sir. 
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Q. Who was the larg·est stockholder in the company, Mr. 
ScottY 
page 121 ~ A. Mr. P. D. Bain and the Bain family. 
Q. Did anyone else own any amount any way 
approaching what they had T 
A. I think not. I don't know positively. 
Q. J.\ilr. P. D. Bain was, according to the testimony already 
in, a director and chairman of the Board of the company. 
Is that correct? 
A. Yes, sir. 
Q. Was he active in its affairs Y 
A. He was the leading spirit in the affairs of the company. 
Q. Was that true throughout your connection with the com-
pany¥ 
A. Yes, sir. 
· Q. What do you say as to your confidence in Mr. Bain a]is (( 
a man and as a business man? 
A. The very highest; could not be better. 
Q. 'When tlfe effort was made abolit the year 1928 to se , 
new Class A stock, who, if any one, was the leading spirit in 
that? 
A. Mr. Bain. 
Q. You speak of 1\{r. P. D. Bain1 
A. P. D. Bain, yes, sir. 
Q. You heard Mr. Hilton testify as to the purpose of the 
issue of this stock~ 
A. Yes, sir. 
Q. Does that accord to your own recofiection Y 
page 122 ~ A. Yes, sir. 
Q. It has been testified by some of the witnesses 
for the plaintiff that the purpose of the issue of the stock was 
to open an office in Chicago. Is that correct? 
A. No, sir. 
Q. Do you agree with ~{r. Hilton that that office had been 
opened for approximately two years prior to that Y 
A. Some months; I don't remember exactly how long, but 
sometime. 
Q. It was, as I understand, contemplated that the existing 
stockholders, or son1e of them should take this new Class A 
stock in the proportion of the old stock already held by them. 
When it was offered, did you take your proportion of itT 
A. Yes, sir. 
Q. Did you pay for it Y 
A. Yes, sir. 
Q. How much did you pay for your original allotment Y 
A. The first allotment $7,000. 
Q. After you had taken this new -stock for 'vhich you had 
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paid $7,000, were you informed that there was still a bal-
ance of that stock untaken amounting to $27,6101 
A. Yes, sir. · 
Q. By whom? 
A. I am not positive about that. Mr. Bain I think had 
something to do with it but I don't know that he 
page 123 ~ gave me the 'information direct. 
Q. Were you present at the meeting mentioned 
by Mr. Hilton at which it was arranged and agTeed that each 
subscriber for this additional stock should give his individual 
note for the amount of his subscription and put the stock 
about collateral Y 
A. Yes. 
Q. Does Mr. Hilton's recollection of what was agreed upon 
at that meeting agree with yours f 
A. Yes, sir. 
Q. Do you know what, if any, effort was made by 1\{r. P. D. )/ i Bain to raise cash on this balance~ · 
, ;· A. l\{r. Bain agreed to raise the cash provided he had 
· these notes as collateral, with our stock and our note. 
Q. Did he subsequently try to raise it f 
A. I presume so. That is what they said he did. I was 
not there. 
Q. Do you know whether he had succeeded at the bank in 
carrying out the original plan of using only the individual 
notes of the several subscribers 1 
A. He failed in doing that, I believe. 
Q. And what did he then do' 
A. He insisted that we endorse his note, which was the 
note for the entire amount, with our notes attached. He in-
sisted that we endorse that in order to put the thing over 
that particular day, that it had to be done rig·ht 
page 124 ~ away. 
· Q. Do you remember what day of the week 
that wasY 
A.. No, sir. 
Q. But you say ~Ir. P. D. Bain told you that that cash bal. 
ance had to be provided for that day Y 
A. Yes, sir, had to be done rig·ht away. 
Q. When }\lfr. Bain asked you to endorse that ~faster note 
for $27,610, what did you do, what did you s~y~ 
A. I refused ·to do it. 
Q. And what conversation occurred between you and 1\{r. 
P. D. Bain at that tin1e' 
A. Well, I talked to him at least half an hour and maybe 
longer and just as stubborn a.s a mule because I insisted 
that I would not do it until he began to tell n1e there wouldn't 
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be any risk. He said this is my note, my individual note-
Mr. Bohannon: I object to any conversation with Mr. 
Bain of the character of that just mentioned by the witness 
or any evidence of any promise made by 1\!Ir. Bain such as 
referred to by the witness, upon the ground that ~Ir. P. D. 
Bain is dead. 
A. (Continued) He said "That is my individual note and 
you cannot be held responsible until my estate is exhausted,'' 
that is in case he died. That was brought up. I mentioned 
it to him. I said ''You know you might pass on". Well, 
· he says, ''If I do, you still won't be called on 
page 125 ~ until my estate is exhausted''. 
Mr. Bohannon : Objection and motion to strike out the 
answer of the witness for the reasons assigned above. 
By ~Ir.· Rumble: 
Q. Did you, upon that assurance by Mr. Bain, then en-
dorse the note ? 
A. I did, yes, sir. 
Q. Did you have anything .to do with procuring others 
to endorse the note Y 
A. Yes, sir. 
Q. At whose request was that done? 
A. :1\{r. Bain 's. . 
Q. What did J\fr. Bain ask you to say to the others T 
A. Well, make the same statement to them that he made 
to me. 
Q. Did you go right out that day and get some additional 
endorsements T 
. A. Almost immediately, yes, sir, I think within two hours. 
Q. Can you recall whose endorsement you procured 7 
A. Mr. Houston and then this gentleman that limited his 
liability-
Q. That is Mr. West? 
A. 1\{r. West, and I think that is all. I am not sure. 
Q. You are not sure about that? · 
page 126 ~ A. No, sir. 
Q. Did you tell those whom you induced to en-
dorse that note what ~fr. Bain had told you to tell them T 
:1\fr. Bohannon: Objection to that for the reason that the 
statement made by 1\{r. Bain is not properly proven. . . 
A. Yes, sir. 
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By Mr. Rumble: 
Q. In the course of that conversation with ~{r. P. D. Bain 
to which you have just alluded, and while you were object-
ing ~Q endorsing· the note, did you point out to him the prob-
able~lvency of some of the other endorsers 1 
A~Yes, sir. 
Q. What one in particular Y 
A. Mr. C.. E. Herbert. 
Q. What did you tell Mr. Bain about Mr. Herbert? 
A. I told him that his note was not worth anything. That 
was my opinion, of course. 
Q. And it was after that that I\ir. Bain gaye you the as-
surance that the endorsers would not be called upon Y 
{ h Mr · Bohannon : Objected to as leading. 
Jfff A. Yes, sir. . 
By Mr. Rumble: 
Q. Now, when this note n1atured from time to 
page 127 ~ time, which I think was at ninety day intervals, 
did you endorse it? 
A. Yes, sir. 
Q. Why did you do that' 
A. Because I was already on the note and there was no 
way to get off. 
Q. Was there ever as between you and I\1r. P. D. Bain any 
new agreement with reference to your liability Y 
A. None whatever. 
Q. Did you endorse the renewal note given after the death 
of Mr. P. D. Bain which was signed by his executor as maker, 
namely the note dated I\~Iay 12, 1930, for the sum of $27,610 
and which is filed with the deposition of Mr. R. F. Bain, 
marked Exhibit R. F. B. No. 3, which I now hand you? 
A. Yes, sir, tny endorsement is on there. 
Q. You did endorse it 1 
A. Yes, sir. 
Q. Was there any new ag1·eement between you and Mr. R. 
F. Bain, Executor, as to your liability when you endorsed 
that! 
A. None whatever. 
Q. After the giving of this renewal note of _May 12, 1930, 
did you pay the an1ount of your individual note, $3,140? 
A. Yes, sir. 
Q. You paid that at the National Bank of Commerce, I 
assume? 
A. Yes, sir. 
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Q. On the face of the note of J\1:ay 12, 1930, 
page 128 ~ Exhibit R. F. B. No. 3, there is a memorandum 
evidently made by a ·note teller to the effect that 
your note was paid on August 11, 1930. You would assume 
that is correct, would you 1 
A. Yes, sir. 
Q. That, I believe is .about the due date of the Master 
notef 
A. I think so. 
Q. 'iVhen you paid your individual note of $3,140, was that 
note delivered to you f 
A. It was .:finally, yes, sir. 
Q. And was your stock which you had put up as collateral 
to that note also delivered to you? 
A. Yes, sir. 
Q. You say finally the note was delivered to you. Do you 
mean it was delivered at the time you paid the note? 
A. Well, it was delivered at the thne I paid the note. The· 
gentleman that waited on me did not want to give me the 
note, but after consulting with the bank officer, they decided 
to give me the note when I paid it because I refused to leave 
my check unless I got it. 
CR.OSS EXA~1INATION. 
By Mr. Bohannon: 
Q. l\llr. Scott, were you an officer and director of the 
Hampton Roads Jt..,ire & 1\'Iarine Insurance Company, as well 
as a stockholder.~ · 
page 129 ~ A. I don't think I was an officer. I was a di-
rector. . 
Q. How many shares of stock did you own before this new 
stock was issued? 
A. I don't remember exactly but I must have had a good 
lot of it to· make my allotn1ent about $7,000 on the first sec-
tion of the new stock. 
- Q. And, in 1928, it became necessary to increase the capi-
tal stock of the company and alter its capital structure, I 
believef · 
A. Yes, sir. 
Q. Now, was the company at t.hat time in financial difficul-
tieA. ~l;y~c~~\? especially except they· needed some ~apital/ll 
That is they had got to a point where they just had to have 
more capital. 
Q. And the efforts to raise this additional capital then, 
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~ in the method which has been testified to by you, were of ~ course, for .the benefit of the insurance company Y A. Yes, s1r. Q. Now, under the charter as amended the par value of the stock was reduced to ten dollars a share, is that right t 
A. I think so. 
Q. And the new stock, known as Class A stock, was to be 
sold at how much per share, do you know? 
A. Ten or twenty dollars, I don't know which. 
Q .. One-half of what was paid for that stock 
page 130 ~ went to surplus, did it not 1 ' 
A. Yes, sir. 
Q. And the amount which the parties who purchased that 
stock were to purchase was determined by the ratio of the 
amount of their holdings to the total amount of outstanding 
stock, I believe that is correct, is it not¥ 
A. Why, I can't say so, I don't think it was. I think it 
was on those who would take it. 
Q. I don't mean the stock issue 1 
A. The allotn1ent was made, yes, sir, I think on ratio. 
Q. And your proportion was $7,000'f 
A. That was the first. 
Q. I am speaking now of the first. 
A. It was $6,800 or something, I just used round figures 
fur~OOQ . 
Q. And certain of the parties whom it was thought would 
subscribe for this $100,000, failed to subscribe and then cer-
tain parties got together to make up the ,deficiency, as I un-
derstand. That is true, is it? 
A. Yes, sir. 
Q. And it was necessary that the full $100,000 of this 
stock be subscribed and paid in. Is that correct? 
A. Yes, sir. · 
1 Q. Do you know why that was necessary f j A. Because they had reported they were rais-
? page 131 ~ ing that much and the I11surance Commission had. 
: .l · to have a. record of it and he was coming down 
i to examine and see that it had been clone. I don't know n1uch 
i 1 about the detail of it. I am not altogether familiar with it. l .. ~ Q. And certain stockholders including yourself agreed to 
;~ purchase that portion of the stock which had not been sub-
~ scribed? 
A. Yes, sir. 
Q. Mr. Bain was a man of considerable financial respon-
sibility, was he not, 1\rir. Scott 1 
A. Yes, sir. 
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$ Q. He could have borrowed the $27,610 at the bank with-
' 
out the endorsement of these parties, could he not Y 
, A. I thoug·ht~ · .. 1 Q. You took 157 shares add1honal of that stock to make 
t up the deficiency, I believe¥ 
A. I don't remember about the number of shares. 
Q. The amount that you subscribed in dollars and cents 
was $3,140, was it not? 
A. I think so. 
Q. Which, at $20 a share would make 157 shares. Do you 
know how much P. D. Bain took of this deficiency, so to 
speak? 
A. I don't. 
Q. Do you know that he took actually a little less than 
th~ other partie~ did, ·with the exception of 1\{r. West? 
A. I don't know that, no, sir. 
page 132 ~ Q. And you n1ade your individual note for 
$3,140 and you attached to that note 157 shares 
or whatever number of shares you had, as collateral. Is 
that correct? 
A. Yes, sir. 
Q. And you endorsed that stock in blank, did you? 
A. I presume so, yes, sir. 
Q. And, in addition to that, you endorsed the note referred 
to as the 1\faster note for $27,610f -
A. Yes, I finally did. 
Q. And your $3,140 note with the stock attached was at-
tached to the Master note as collateral for that note. That 
is correct, isn't it f 
A. Yes, sir. 
Q. Now, you were liable, of course, on your $3-,140 note 
for the full amount of that note because of your having been 
the maker. That is true, isn't itf 
A. Yes, sir. 
Q. And you know of course that by endorsing the Master 
note the holder of that note could require you to pay the 
whole amount of the·note, did you notf 
A. If the others fell down he might. 
Q. 1\fr. Scott, you knew that 1\t!r. West, one of the parties 
to this suit, and one of the endorsers of that note, expressly 
limited his liability on that note by endorsement to the effect, w 
to the amount of $2,500, did you not f / I! 
· ~Yes. l~g 
page 133 ~ Q. The proceeds from the discount of this note 
at the Norfolk bank went to the credit of the · 
Hampton Roads Fire & Marine Insurance Company, did they 
notf 
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A. I don't know. I presume so. 
Q. Is it not true. that the bank here would not advance this 
money in the amount of $27,610 upon the individual notes 
~o the several parties with the stock attached as collateral"? A. That is the way it ~ed to us. Q. And when yo.u purCliased "flhs 157 shares of stock, you id not actually put up any money yourself? 
A. I did when I paid the note. 
Q. I say when you purchased it f 
A. No, sir. . 
Q. You didn't put up any money at that time? 
A. No, sir. 
Q. ~Ir. Scott, you were interested, of course, in the suc-
/ ft~f. ~:s,t::r~ontinucd operation of this company, were you [/ Q. Why did you say that you endorsed this note for the 
accommodation of Mr. P. D. Bain ~ 
A. Do you tnean the ~laster note? 
Q. Yes . 
.A. Because Mr. Bain had ag-reed to raise that money at 
the bank himself provided we gave him our individual notes 
attached to the stock, etc., for our proportions, and it was. 
an individual matter, as I understood it. 
page 134 ~ Q. You knew that lVIr. Bain was doing this to 
raise the $27,610 in order to make up the full 
$100,000 which was required for the continued operation and 
I {yuccess of the company, did you not f i . A. Yes, sir. t f J Q. So that it was really for the benefit of the insurance 
company that this note was endorsed, was it not 1 
~r · A. I think n1y note was for the benefit of the insurance company too. Q. l\ir. Bain did not give you anything in writing with re-
gard to this, did he? 
A. I didn't think it was necessary. 
Q. You say in your answer that· you had nothing· to do 
with the negotiation of this $27,610 note, but you knew that 
unless you and the other parties had endorsed that note, it 
could not have been discounted f 
A. No, I didn't know that. lVIr. Bain I think could have 
raised the monev. I don't know that he could have raised 
it for that purp"'ose. 
. Q. You mean that l\fr. Bain could have himself borrowed 
~{. $27,610 without the endorsements of yourself and the others? A .. It seems to me he ouo·ht to have been able to do it. , Q. You say in your ans\~t the bank dechned to dis-
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count this note, that is referring to the $27,610 note unless 
the same should be endorsed by the makers of the individual. 
notes or some of the individual notes referred to 
pag·e 135 ~ and used as collateral for the Master note. That 
allegation is true, is it f J/1 [ 
.A. That was so reported to me. Of course I wasn't there j 
when that actually happened, I was not at the bank. I didn't !J ~ 
go along with ~Ir. Bain. l \. 
Q. When you endorsed that note, you knew that it was en-
dorsed by you for the purpose of having it discounted at the 
Norfolk bank, did you not? [IJ 
.A. Yes, sir. " 
Q. And you endorsed the renewals of this note during th 
lifetime of 1\fr. Bain and endorsed one after his death? 
A. Yes, sir. 
Q. You say that when you had this conversation with Mr. 
Bain you pointed out the probable insolvency of one of the 
endorsers of this note, 1\{r. Herbert. Did you have any ques-
tion as to the solvency of Mr. Winborne, also~ 
A. I had some doubt but I didn't know him very well. I 
was not in a position to be able to really know. 
Q. But you did know that 1\ir. Herbert would not be in 
position to pay his share of the note 1 ··~\~ 
A. I didn't know that positively but I had good reason to 
believe that he would not be able to do it. ' 
Q. And when you endorsed this last renewal, which was ' · 
endorsed after the death of l\1r. Bain, you knew then that 
son1e of the endorsers on the renewal note were unable to 
pay any part of the same or to put up their col-
page 136 ~ lateral notes, didn't you 1 \{{ 
A. I didn't know much about that at that time. 
· Q. Well, you knew there had been no improvement in Mr. 
Herbert's financial condition between the time the note was 
first given and the date of the last renewal, didn't you Y 
A. I think so. \} \ Q. You didn't think it was worthless? 
A. Not at that tin1e. 
Q. At that tin1e the Ha1npton Roads Fire & Marine Insur-
ance Company was negotiating for or had actually concluded 
the sale of its business to National Fidelity Fire Insurance 
Company of Maryland, had it not1 
A. I think so. 
Q. Did you think that your stock in the Ifampton Roads 
was of any value at that time? 
A. I expected to have gotten considerable money for it, 
yes, sir. 
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Q. Did you think so when you paid that note on August 
-~1, 1930¥ 
hi 
A. Well, it was getting on kind of dubious ground then, 
of course, but you never could tell. We held our hopes that 
we were going to get some money out of it. 
Q. And when you paid your note of $3,140 that was credited 
on the Master note, was it not? 
page 137 ~ A. I don't know. · 
Q. I am asking you to look at Exhibit R. F. B. 
No. 3 to which your attention has been called and say whether 
or not the $3,140 paid by you on August 11, 1930, was not 
deducted from the amount of that note? 
A. The bank done that. I didn't have anything to do with 
that. 
Q. lVIy question had reference, of course, to the. fact that 
the bank credited the note, and not you Y . 
A. I didn't know. I had never seen the note until just 
now and I never noticed it then. 
Q. Did you deliver your stock to a trustee or to some one 
to be held in escrow pending these negotiations, or at the 
conclusion of the neg·otiations with the National Fidelity In-
surance Company? 
A. Yes, sir. 
Q. Did you deliver this parti~ular stock which was attached 
as collateral to this note of yours, in escrow·f 
A. Yes, sir. 
Q. Mr. Scott, do you know who paid the interest at the 
date of the several renewals of this l\faster note? 
A. No, sir. 
Q. Was not the interest on this note paid out of the divi-
dends of the company on this Class A stockY 
A. I don't know. 
Q. Dividends were paid on that Class A stock, 
. page 138 ~ were they not 1 ~/( A. I think so. I am not sure about that. Q. Who asked you to endorse the successive renewals of ·this 1\tiaster note from time to time, at ninety day intervals? 
A. I don't remember. 
Q. Do you remember that Mr. Clem Deck at that time had 
been connected with the company t 
A. Yes, sir. 
Q. What was his position during that period f 
A. Auditor, I think. 
Q. Do you recall that he asked you to endorse this note 
upon the successive renewals? · 
A. I don't remember who asked me to do it. 
Q. When Mr. P. D. Bain first asked you to endorse this 
//,/~ /Jt~t 4/,~7\_.--- . 
\. ~v 
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Master note and you refused to endorse it, why did you re-
fuse? 
A. Because I had gone my limit. I took my proportion of 
the stock right through. . 
Q. But you realized that the additional stock in the amount 
of $27,610 had to be raised, did you not? 
A. Yes, sir. 
By Mr. Marcus: 
Q. Mr. Scott, don't you recall having gone to ·J\!Ir. Wells' 
office for the purpose of securing his signature on that Mas-
ter note¥ 
A. I might have done it, but I don't remember 
page 139 ~ it; · 
Q. You have been to his office a number of 
times? 
A. I have been there a good many times on different busi-
ness matters, but this particular instance I don tt remember 
whether I actually got his endorsement, or not. I might 
have went up there and didn't get it, but I don't remember 
as well as I used to. 
Q. You say you might have gone up there and gotten his 
signature 1 · 
A. And didn't get it, and somebody else went back, but 
I don't remember the circumstances about that. 
E. J. ROBERTSON, 
one of the defendants, being first duly sworn, testified as 
follows: 
. Examined by Mr. Jenkins: 
Q. You are Mr. E. .J. Robertson, and you reside in the 
City of Norfolk, Virginia, and are in the mercantile busi-
ness in this City, are you not Y 
A: Yes, sir. 
Q. You are also one of the defendants in this proceeding Y 
A. I am. 
Q. Mr. Robertson, were you in the year 1928 and prior 
thereto, and subsequent thereto, connected with a corpora-
tion known as the Hamtpon Roads Fire & ~Ia-rine Insurance 
Company? 
A. I was. 
Q. In what way were you connected with, or 
page 1"40.~ related to that company, Mr .. Robertson Y 
· A. I was on the Board of Directors, and Vice-
President. 
~ou a stockholder also¥ 
m~~tJ"J~- ) 
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A. I was a stockholder. · ~ 
;rr~ Q. To what extent were you a stockholder at that time, r. Robertson f A. Around $30,000. \ · ~ Q. During the year 1928, and at the time of the proceed- ~ 
ings which are the subject of this litigation, who was the ~. 
President of the Company~ "'-~ \ ~ 
A. Henry G. Barbee. \. ~ . ~ 
· Q. Was he achve 1n the discharge of his duties as presi- ~ ~ 
dent of the company at that time¥ 'i... \~ 
A. Not at this particular time when we had to refinance. J~ · 
Q. Why was he not active at that time? 
A. His health had given away, and he was out of the City 
for treatment. 
Q. As Vice-President of the company, did you act in his 
stead and place and discharg·e such duties as he should have 
~ischarged if he were present as president 1 ~ A. Yes, I didn't do the full duty of the president other han I gave the company. a good deal of my time at the sug-estion of -Mr. P. D. Bain, and I was in the office every day. Q. Were you familiar with its affairs and management 
· during the year 1928'? 
page 141 ~ A. Pretty well. 
Q. vV ere you acting as the executive officer of ~w'the company at that time? A .. Yes. Q. Well now, l\£r. Robertson, during; the year 1928, what 
developed in regard to the financial affairs of the Hampton 
Roads Company T 
A. Well, the surplus had become very much depleted, and 
it had become necessary to build up its financial structure. 
Q. Who had called that matter to the attention of the com-
' .pany, if it had been c;alled to their attention f 
/
1 A. V/ ell, the auditor, 1\IIr. Deck, ·knew the requirements, 
and he would advise the Board of the shrinking of the sur-
l plus and they had .taken it up with ~ir. '\Vallace, who rep-resented the cmnpauy, and also 1\IIr. Albert, who was at that time the Insurance Commissioner of l\iaryland, who advised that we would have to refinance or else liquidate. 
Q. What agent of the company took those n1atters up 
with the 1\fr. 'Vallace of whom you have spoken, and Mr. 
Albert of whon1 you have spoken? · ~l A. ~Ir. Bain went to Baltimore with Mr. Hilton a. nd dis-cussed the matters with then1. Q. Which 1\fr. Bain? · · A. Mr. P. D. Bain. 
Q. Were the Directors of the company at that time duly 
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informed of that ·situation and its seriousness? 
page 142 ~ A. Yes. 
Q. .Now, 1\Ir. Robertson, what steps were taken, 
if any, by the officers and directors of the company upon re-
ceipt of. that information, .to remedy the condition that was 
reported to them, especially with reference to the restoration 
of the surplus which had been impaired Y 
A. Well, they set about raising $100,000.00, which 'vas 
set up to be paid in and represented by Class A of preferred 
stock. 
Q. Who n. egotiated that movement, and who took the le,d-
ing part Qn behalf of the company? 11· 
A. r. P. D. Bain, the Chairman ~of the Board. 
Q. ·ould you p ocee o e In your own way what w s 
done, and how it was done Y 
A. 1\tir. Bain with J\IIr. Deck, went over the list of stock-
holders and figured what each allotment would be, predi-
cated on the amount of stock they held, to raise the ·$100,-
000.00, but all of the stockholders did not subscribe. Some 
did not subscribe at all, and some only subscribed part of 
their allotment, which left a deficit of $27,610, as has been 
stated here. · 
Q. Was there any effort made to sell that proposed ·Class 
A stock which you ·were seeking to issue, to the general pub-
lici 
A. I don't recall that it was. I think, if my memory serves 
me correct, it was handled within the stockholders 
page 143 ~ on that date. 
Q. And when you, in response to a previous 
question spoke of an ·allotment to the stockholders, will you 
be a little more specific with what you meant by the use of 
the phrase ·"'an allotment to the stockholders on this Class 
A stock''? 
A. Well, each stockholdet· was permitted to buy as much 
as he would take, but the purpose was to induce the stock-
holders to take the amount of this allotment, as that would 
have sold the entire amount of $100,000.00. Is that clear Y 
Q. In other words, yon were trying to induce the pres-
ent stockholders to subscribe for and pay for this new issue 
of ·Class A stock in atnounts which were bearing the propor-
tion to the new issue as their holding-s of old stQck bore to 
the total outstanding· issue of the old stock? 
A. ) ... es. 
·Q. Were those proceedings conducted leisurely, or unde*~ff 
pressure? . . 
A. No, it was necessary to rehabilitate the company im 
mediately. We only had a short time in which to do it. 
I 
./'"' 
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Q. What was . the result of the efforts of the officers and 
directors to sell the ne'v proposed issue of preferred stock 
bv allotment to the old stockholders f 
.. A. Well, when they had sold all they could-you asked 
me if any effort was made to sell it to outsiders? I am not 
quite clear about that, as to whether there was, 
page 144 ~ or was not, but at any rate, we found in the last 
analysis that we lacked $27,610 of selling the full 
amount. 
Q. vVhat procedure was then taken in connection with any 
efforts made to sell the remaining $27,610 which was not sub-
scribed for and paid for 1 
A. 1\{r. Bain can1e up into the office one clay, I think at 
the suggestion of 1\{r. Deck, if I recall correctly-! an1 not 
sure of this, however-but l\1r. Deck had stated that this 
had to be done by a certain date and it was suggested, I think 
in the presence of three of us-I don't recall who else was 
present-that then we get the Board of Directors, or such of 
them as we could get to subscribe to additional stock in 
that proportion, to give their notes for it to 1\{r. Bain, and 
lVIr. Bain agreed to take the notes to the bank and discount 
them. 
Q. Mr. Robertson, did you hear 1\fr. W. P. Hilton testify 
about an hour ago as to what took place at that timeT 
A. Yes, sir, there was a 1neeting of the Board called, and 
it was discussed in this n1eeting and it was agreed-he sug-
gested that we call on the members of the Board to subscribe 
to this additional stock. 
Q. What resulted after that sugg·estion was made1 
A. vVell, possibly the next thing might have been was that 
that day several agreed to take the additional stock pro-
vided Mr. Bain could handle the notes in the bank. 
Q. Did you hear 1\1r. Hilton testify about an hour ago 'vith 
reference to a n1eeting which took place in the 
page 145 ~ Directors' Room of the company when that Inat-
ter was discussed and acted upon¥ 
A. Yes, I heard hin1. 
Q. Is what he said regarding what took place at that time 
correct¥ 
A. Practically correct. I 'vould say it was entirely cor-
rect. 
Q. You were present at that meeting~ 
A. I was. 
Q. After that suggestion was made that several of the 
directors get together and subscribe and pay for this addi-
tional 8tock that was necessary to be sold and paid for, what, 
if anything, did ~ir. P. D. Bain do~ 
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A. I am not sure that each director who subscribed to 
the additional stock 'vent to the office and did it, but the 
notes were made up and the stock was issued, and those who 
subscribed to it signed their notes and they were turned over 
to 1\tir. Deck, who in turn turned them over to :fi{r. Bain. 
Q. That is you, and to your kno,vledge, several other 
stockholders e.xeeuted your individual notes in payment for 
the additional stock which you were to take, and turned it 
over to l\1r. Deck with the stock attached thereto? 
A. With the stock attached. 
Q. Well, after that was done, 1\fr. Robertson, what hap-
pened, and particularly what did l\Ir. P. D. Bain do Y 
A. ]\fr. Bain, and I am not sure that he was ac-
page 146 ~ con1panied by 1\!Ir. Deck, took the notes to the bank 
to have them discounted, which they failed to do. 
Q. What did l\r[r. Bain do then, and 'vhat did he tell you 
that happened after that? 
A. That it was necessary for hin1 to make his note and at-
tach the notes of the different directors with the stock to the 
l\:faster notP., his note. J l, r Q. \Vho was to be the n1aker of that ]\faster note Y I , 
A. l\Ir. P. D. Bain. (' .I 
Q. Was that 1\Iaster note to have any other collateral, o : 
security, other than the individual notes of the directors with · 1 
the stock certificates thereto attached 1 
A. Well, it was stated it would be necessary for us to en-
dorse the note. 
Q. Who made that statmnent, and to whom \vas that state-
nlent 1nade 1 
A. l\1r. Bain n1ade the statement to me. 
Q. And who else was present when that statement was 
made? 
A. ~Ir. Deck was present, and I think possibly Mr. Scott 
was present. 
Q. Was anyone else present, do you know? 
A. I don't recall that rig·ht off. If you '"ill pardon me, 
it seems to 1ne, but I wouldn't be sure, whether 1\fr. West 
was presP.nt at that time, or not. I think Mr. 
page 147 ~ ,F·rank Bain was present, because lVIr. Frank Bain 
was Treasurer of the company. 
Q. But you do know you 'vere present? 
A. I was present. 
0. A.ud von think 1\Ir. Scott? 
A.. J\f r. Scott. 
Q. And J\fr. Frank Bain 1 
A. Yes, sir. 
Q. And yon think ~fr. West 1 
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A. Yes, but I am not sure of that. 
Q. After you received- this suggestion to endorse this Mas-
ter note of $27,610, what did you do, and what did you say to 
himY 
A. Well, I told Mr." Bain that I had felt like the other di-
rectors. It had been discussed generally about endorsing 
this note. But I didn't care to endorse a note for that amount 
with a lot of endorsers. I didn't like to put myself liable for 
any more than my stock that I had agreed to take, for which 
I had already given my note. And Mr. Bain assured me that 
it would not be any need to worry about that, that it was his 
note, and I would only be liable for the amount of my note 
which was attached .to the 1\-Iaster note and the stock as co1-
lateral. 
Mr. Bohannon: Counsel for complainant objects, and 
moves to exclude the foregoing answer upon the 
page 148 ~ g·round that it is an attempt to set up an agree-
ment with Mr. Bain with reference to the liability 
of the witness, and Mr. Bain 's liability, and the objection is 
based upon the ground Mr. P. D. Bain is now dead. 
By Mr. Jenkins: 
Q. 1\IIr. Robertson, when you spoke of ~1:r. Bain in response 
to my prior question, to which 1\IIr. Bain did you have refer-
ence? 
A. l\tir. P. D. Bain. 
Q. What, if anything, did ~Ir. P. D. Bain say with regard 
to the liability of any other proposed endorser to that Mas-
ter note, other than yourself 1 
~£r. Bohannon: The same objection and motion. 
A. Why, Mr. Bain stated that it was his note and none 
of the endorsers would be liable for any greater sum than 
their individual note stated. 
By l\tir. Jenkins : · 
Q. Now, Mil·. Robertson, it is charged in the bill in this pro-
ceeding, and I believe pr0of has been adduced, that that note 
was executed by Mr. P. D. Bain and endorsed by the respond-
ents in this proceeding. Did this conversation that you re-
late, and these incidents which you have narrated, take place 
before you endorsed that note? 
A. Before I endorsed the note. 
page 149 ~ Q . .And it is also charged, and proof has been 
adduced, that that note matured and several suc-
cessive renewals of that note were executed by ~1:r. Bain and 
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endorsed by the same endorsers in his lifetime, and that at 
least one renewal was executed after ~ir. Bain's death, by 
his executor, and endorsed by the same endorsers at that time. 
Are those facts true? 
A. Yes, those are true. I endorsed the renewals under 
the same conditions that I endorsed the original, and the 
. same understanding. 
Q. vV as there any ne'v agreement, or any new understand-
ing made at the time you endorsed any of these successive 
renewals of that original note either in Mr. Ba.in 's lifetime, 
or after his death 1 
A. None at all. 
Q. Now, lVIr. Robertson, it has been charged in the bill in 
this proceeding that this additional capital of $100,000 which 
was raised as you have stated, was necessary to be raised 
for the purpose of opening· an office in Chicago, or in the 
Chicag·o district. \"\That have you to say in reg·ard to that 
statement? 
A. The company had been operating in Chicago for quite 
a while. I just don't recall the exact number of years, ·but 
Mr. McCullough had been representing the company in Chi-
cng·o for at least eighteen rrwnths, if not longer. 
Q. Had· 1\ir. lVIcCullough been operating in 
pag·e 150 ~ Chicago the affairs of the company under your 
direction and pursuant to your orders? 
A. Well, not under my orders, because I had just recently 
con1e in the company about this time, that is, I had just taken 
charge about this time. 1\:Ir. Barbee had been in charge, but 
Mr. McCullough had been with the company eighteen months, 
or two years, quite a 'vhile. 
Q. So that your supervision, or direction, of Mr. McCul-
loug·h in a direct way had only been carried on since you had 
been acting as President of the company in Mr. Barbee's 
absence? 
A. Yes .. 
Q. lVIr. l\·feCullougl1 during· that time, had on several oc-
casion.s con1e to Norfolk, had he not f 
A. Yes, he had been to Norfolk several times. 
Q. Did the affairs of the Chicago district in any way neces-
sitate, or have any causal connection with this increase of 
capital stock at that time, so far as you know' 
A. No more than any other part of the territory. It pos-
sibly coul.d have been, to use insurance terms, a little hotter, ll~ 
n1aybe at a short period of time, but the company 'vas not 
g-oing ahead at that time, that is. it was was going behind 
and had -almost depleted its surplus. 
Q. l.Vlr. Robertson, when ~fr. R. F. Bain testified in this 
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proceeding up in Wakefield, I believe it was in 
page 151 ~ December, 1934, he made a statement regarding 
a meeting· which had been held in the office of ~Ir. 
~{oe Levy, in the City of Norfolk, regarding the payment of 
that Master note, and the collateral notes which were attached 
thereto. Mr. Bain in that statement stated, among other 
things, the following: ''At this meeting there were present , 
~ir. Robertson, ~ir. vVest, ]..fr . .Scott, ~Ir. Herbert, Mr. Win-
borne, Mr. Hou.ston, lVIr. Frank Bain and myaelf. Mr. Her-
bert and 1\fr. Winborne said it was impossible for them to pay 
their collateral notes. After these g·entlemen left the room, 
the question arose as to who was going to pay their collateral 
notes~ I told the other gentlemen present that I felt that 
each and every one of the endorsers on this big note, otl1er 
than Mr. West, should assist and pay their pro rata part of 
the Herbert and Winborne notes. As well as I can recall at 
this time, Mr. Robertson intin1ated that he "ras willing to 
condition to do so, and that it would he all that he could do ' 
to pay his own collateral notr.. I don't recall whether ~Ir. 
Houston said anything at all.'' 1\ir. Robertson, do you recall 
being present at any meeting of that character in ~fr. Moe 
Levy's office? . 
A. I recall being present at a n1eeting in l\1:r. Moe Levy's 
office, not for the purpose of discussing this note. We were 
there for the purpose of the National Fidelity Fire Insurance 
Cmnpany, who ~Ir. 1\Ioe Levy was representing. 
page 152 h I don't know to what extent. And ,~te were trying· 
to get all of the Class A stock in that we 1night get 
it receipted for and turn it over to this company, and my 
recollection is that was the purpose for 'vhich we had gone 
up there and were discussing it with 1\h·. Levy. I recall some-
thing having been said about this Master note to which some 
of this Class A stock was attached, but I could not possibly 
~!~~i~ ;;~: ;t~e;;:·;;~;~;;~;.:::i;~;;:c been acquiesciug Q. Did you make any remark of that nature, or the sub-Rtance of which could have had the sig·nificance which Mr. 
Bob Bain has stated 1 
A. I don't see how it possibly could. 
Q. Did you ever make a statement of that kind to any-
one~ 
A. I never made a statement of that kind to anvone. 
Q. 1\Ir. R.obertson, did you pny your individual ~ote wl1ich 
had been attached as collateral to the Master note of which 
you spoke? 
' 
W. W. Houston, et als., v. R. ·~,. Bain, Executor, etc. 123 
A. I did. 
Q. When, and under what circumstances did you pay that Y 
.l~ .. I paid it, I have forgotten the date, but the date is on 
the Master note, I presume, aud took my note up and made 
arrangements with the bank to carry my portion. I did not 
pay it all in cash. I paid my three thousand and 
page 153 ~ some dollars. 
Q. You paid it in cash, but you had to raise . 
part of the cash by borrowing·? 
A. Yes, sir. 
Q. You paid that note by giving another note and getting 
some money to pay it? 
A. "X"cs, sir, I have paid it, however. 
Q. vVell, ~Ir. Robertson, I wish you would go back with me 
one moment now and consider ·what took place at the time, 
and just preceding the time, at which you endorsed the Mas-
ter note. You have testified, I believe, that you had some 
conversation with Mr. P. D. Bain with regard to your lia-
bility as an endorser of that note, and what your liability 
would be as an endorser of that note. Do you recall in dis-
cussing that rnatter with lVIr. P. D. Bain at that time whether 
anything was said about your opinion as to the solvency of 
any of the other proposed endorsers of that note 1 
A. I mentioned the fact that Mr. Winborne was not very 
strong at that time, and my reasons, of you want me to give 
them- . 
Q. I 'vould like very much for you to tell why you made 
that statement¥ 
A. 1VIr. Wi.nborne had subscribed to some of this Class A 
Rtock, for which he had g·iven his note. I had advised Mr. 
P. D. Bain of that, and J\ir. Bain suggested not to let that 
worry me, that he would take that up. I told him 
page 154 ~ that that had to he paid in cnsh, because the lVIary-
land Insurance Cmnmission would not check in 
those notes as casl1. 
1\ir. Bohannon: Objection by counsel for the complain-
ant to the alleg-ed statement made by Mr. Bain as referred 
to in the previous answer, upon the grounds assigned to 
similar evidence heretofore. 
1\fr. Jenkins: I understand the objection goes to all of 
thes~ questions, Mr. Bohannon. 
BY Mr. Jenkins: 
· 0. Did that conversation take nlace immediately preceding 
your P-ndorsement of that note, Mr. Robertson? 
A. Yes. · 
~/'IL---
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Q. What, if anything·, did lVIr. Bain say to that 7 
A. Mr. Bain advised me that I was only liable for the 
I 
amount of my note attached to this l\iaster note, and with 
'
reference to Mr. Winborne, he did at that particular time, or 
soon thereafter, give a check for the orig·inal amount of stock 
for which Mr. Winborne had subscribed, $2,000. 
Q. So, that you in that way called Mr. Bain 's direct at-
tention to the fact that sontebody had to 1nake up the defici-
ency? 
A. Yes, and I also called his attention to ~Ir. C. E. Her-
bert. 
page 155 ~ CROSS EXA~IINATION. 
By Mr. Bohannon: , 
Q. l\{r. Robertson, you were familiar with the affairs of 
I-Iampton Roads Fire Insurance Con1pany at this ti1ne, 'vere 
youY 
A. Fairly well. 
Q. You were acting President in the absence and during 
the sickness of Mr. Barbee, the president¥ 
A. Yes, sir. 
Q. Whatever n1ay have been done a bout this time in the 
'vay of amending the charter, raising· additional capital, and 
· providing for the money by which the capital was to be raised, 
J 1
\vas done in order that this insurance con1pany could con-
tinue its operations? 
A. That is true. 
Q. And all of this was clone then for the benefit of the 
. Hampton Roads Fire & ~Iarine Insurance C01npany? 
I /~ A. That is correct. fl Q. And when this additional, or new stock. was sold, it 
was sold for double the par value and one-half went to sur-
plus! 
A. All of the stock was sold that way, and that is true of 
this stock. 
Q. And the nutnber of shares of the new stock which 'vas 
to be sold, was allocated and proportioned among· certain 
stockholders on the ratio of their then holdings 
page 156 ~ to the total amount of outstanding stock? 
- A. That was the plan that they started out to 
dispose of it. · 
Q. And how much of this new issue of stock did you take 
in the first allotment? 
A. I may not be correct as to the dollar, but it was around 
six thousand three hundred dollars. 
Q. Did Mr. Bain subscribed for and take this Class A stock 
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in the original allotment on the same basis and the same 
proportion 1 
A.. I could not answer positively. I am sure he did, be-
cause he discussed it quite frequently and had he not have 
done it, it would have made an impression on me. 
Q. It was absolutely necessary, was it not, that this whole 
IlL 00,000 of stock he raised? · ... I\. Thut had to be raised. Q. And that ''ras necessary, because of the requirements of the State of ~Iaryland in which this corporation 'vas char-
f tered? {[ A. That is correct. Q. ~Ir. Robertson, you knew something of Mr. Bain 's 
financial condition at that time, did you not? 
A. Well, yes. l\fr. Bain was assumed to be pretty well 
fixed financially. I t:lidn ~.t know, however, how much he was 
involved. 
page 157 ~ Q. You have no doubt of the fact that Mr. Bain 
could have borrowed from any of the banks in 
Norfolk the full amount of $27,610 without the endorsement 
of you and the others, could l1e not Y 
A. I wouldn't like to say, 1\fr. Bohannon, as to that. 
n
. ev~!You knew that his financial rating was very good, how- ' 
~ A. I knew that. I didn't know how nearly he might have ·eached his limit at the banks. I think all things have a limit. Q. 1\fr. ·Robertson, on· thi~ second allocation of stock, you 
took 157 shares, did you not f 
A. Yes, or whatever $3,140 amounted to divided by twenty. 
Q. Did you lmow why it was that Mr. Bain took half a share 
less, in fact than the other members, except Mr. West, who 
took only 125 shares? . 
A. I recall that when they were making this .note up that 
that was mentioned, and I could not recall just what was said, 
hut I recall that that was mentioned in the office and Mr. 
Bain referred to it, and that he had never fallen down and 
was always willing to do his part, and that was after the 
allotment was made up, and it just happened to be a few 
shares less. 
Q. Were you aware of that at the time you made your note 
for $3,140? 
A. My attention was called to it, but we didn't 
page 158 ~ treat it seriously. 
Q. Did :i\fr. Bain enrleavor to negotiate the.se 
individual-notes with the stock attached as collateral, at a Nor-
folk bank? 
~~?v·-
126 Supreme Court of Appeals of Virginia 
A. I was informed that he did. 
Q. And the bank required the endorsement of you and the 
other endorsers of this note in order that ~lr. Bain might 
~ get this money~ ( ~ A. That is true, and that was done largely because of these two people that had given notes who were not regarded as being very strong. Q. And that was the reason that the bank wanted a 1\Iaster 
note with all the endorsements on it? 
A. Well, Mr. Bain stated that the bank preferred handling 
it the other way, that is 'vith the J\IIaster note. 
Q. And the bank, of course, in doing that was looking 
after its own interests and thinking of the ultimate payment 
) 
or this note' I A.~rall~ Q.' And;oT'Course~ when you endorsed that note, you kne'v 
that so far as the holder of the note was concerned, that it 
would have the right to call upon yon as an endorser for the 
full amount of the note Y · l~ A. I realized that. I also realized that had Mr. Bain lived, this litigation would never have been, beeause he understood the arrang·ement with everyone who endorsed it.. page 159 ~ J\IIr. Bol1annon: So much of the above answer 
as refers to J\IIr. Bain 's understanding is asked 
to be stricken from the record for the reasons assigned· to 
shnilar answers above. · 
Bv 1\fr. Bohannon: 
·Q. When you endorsed this note, }.ir. Robertson, you knew 
that 1vfr. West, one of the endorsers, expressly limited his 
~~iability to $2,500, did you not? (j A. I did, and so mentioned that fact to Mr. Bain, who also r ta ted that that was unnecessary. 
Mr. Bohannon: lVIotiou is made to strike out upon the 
same grounds. 
Bv Mr. Bohannon: 
·Q. Now, when this note, that is the large note, was dis-
counted, the money went to the credit of the Hampton Roads 
Fire & Marine Insurance Con1pany, did it not! 
ff({ A. It did. Ul{, ·Q. And that completed the subscription for the full $100,-
~ 000 of stock which was required T q( A. That is right. · 
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Q. And the company then continued its operations for how 
long a period Y 
A. About two years, maybe a little more. 
Q. And without that $100,000 of stock, it could 
page 160 }- not have continued its operations? · ~) 
A. It could not. 
Q. Nir. Robertson, do you know· how the interest on th 
note was paid from tin1e to tin1e upon the successive renewals 1 , 
A. Yes, sir. That Class A stock provided that it would 
be six per cent dividend. The stock provided for that. And 
that dividend was payable quarterly, I believe-! won't be 
sure of that, either quarterly, or semi-annually, and that 
dividend 'vas used to pay the interest on these notes. 
Q. So that the stockhold<:'r~ ·who signed these notes an 
endorsed the large note did not receive the dividends directly, 
but the dividends went to paJinent of interest' t~ lr 
A. That is right. {) 
Q. The dividend rate and the interest rate at the bank we 
the same? 
A. They were the same. 
Q. Of course, ~{r. Robertson, you were interested your-
self in seeing· this company in which yon had, as you stated, 
a pretty considerable investnwnt, continue its operations an~d~ 
succeed? 
A. Yes, sir, that is correct. 
Q. Nir. Bain never gave you anything in writing, did h , 
to the effect that he would take care of this note? 
A. No, sir, Mr. Bain's word to me was his bond. 
Q. You say you discussed the financial responsibility of 
Nlr. Winborne "rith lHr. Bain. Was that before 
page 161 r or at the time of the first endorsement of this 
note? 
A. It was before I had actually endorsed the note, but pos-
sibly the same day. 
Q. And you continued to endorse the renewals of these 
notes as they became due from time to time? 
A. Yes, sir, with the same understanding-. · 
Q. And vou endorsed at least one after the death of Mr. 
Bai~? · 
A. That is correct. 
Q. Yon had no understanding at that time with the execu-
tor of Mr. Bain 's estate, did you? (0 
A. No, I did not. II 
Q. Were these renewals, and was the last renewal, on the 
Rame form as the first note Y 
A. I think so. 
Q. And, did you know, ~{r. Robertson, when you endorsed 
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these renewals, and particularly the last renewal of that note, 
that not only Mr. \Vinborne, but Mr. Herbert, possibly was 
unable to take care of the collateral note and respond in the 
~~mount of his endorsement~ A. Well, I had no reason to believe they had gotten finan-cially stronger at that time. Q. And you had considerable doubt then as to whethe1~ 
either one of them could pay his part of this? 
A. I regarded then1 the sante as I did when I 
page 162 ~ endorsed it first. 
Q. The stock of the company at the tin1e of the 
/ ~ast renewal of this note was of very little value, 'vasn't it, 
I. Ir. Robertson Y A. Well, it subsequently turned out, that it was not worth , anything. vVe hoped at that thne that our interest in the Bal-timore <:!Oncern would be worth something·. Q. And this stock, when it 'vas taken do,vn from the bank, 
'vas put in escrow to be delivered to the Baltimore concern 'Y 
A. Yes. · 
{ 
Q .. Along with the balance of that stock. Is that true? 
A. That is rig·ht. 
Q. Do you recall when you paid this note of yours, that 
s the small note of $3,140 f . 
A. I don't recall exactly. It was the dav that Mr. R. :B,. 
Bain took the note up. · .. 
Q. Did you get back your $3,140 note at that time? 
A. Yes, I got all the stock that was attached to it at that 
time, or practically all of it. I got 1Ir. Bain 's, and I don't 
recall, but some of the others I think sent n1e their stock im-
nlediately thereafter. 
Q. And was your $3,140 note returned to you when you 
paid it? 
A. Yes, sir. 
Q. And the payn1ent which you made, the pay-
page 163 ~ ment of the $3,140 note 'vas credited on the Mas-
ter note, was it not Y 
A. I presume it was. 
Q. At the times of the endorsements of these successive 
renewals of this note, 'vho brought the note to you, do you 
recall 1 
A. It was handled in the Hampton Roads office. 
Q. By 1\Ir. Deck? 
A. Either Mr. Deck or the voun~ ladv in the office~ Mrs. 
vVhitfield I think was her nan1e. I was not under the im-
pression at the thne that these credits were entered on this 
note, because I had no trouble in paying my portion of it. 
and I did not notice that there was any particular credit of 
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my note on this, possibly the bank could have· done it. 
Q. The last renewal of the note, which you have before 
you, and which has been filed as Exhibit R. F. B. No.4, shows 
credit of the payment of your note, does it not Y 
A. It shows that it was credited on there, but what I was 
speaking of was, when this note was taken up Mr. Bob Bain 
and myself were in the bank at the time. I was given my 
note for which I paid the bank. 
Q. And you knew at that sa1ne time, Mr. R. F. Bain as 
Executor of Mr. P. D. Bain's estate paid us the balance due 
on that note amounting· to something over $9,000, which in-
cluded his father's collateral note and the notes of Mr. Her-
bert and Mr. Winborne Y fl (l 
page 164 ~ A. Yes. )}. · 
Q. Did you state what l\fr. Deck's position with 
the company was at that time? If not, let us know, please, 
sir. 
A. He was the auditor. 
Q. This meeting· to wl1ich you have referred, are you sure 
that was a meeting of the directors, 1\IIr. Robertson 1 
A. I am quite sure it was. 
Q. Who called that meeting? 
A. It was called at the request of Mr. Bain. 
Q. And by 'vhom was it called? 
A. Well, the calls were sent out from the office. I couldn't 
say who did it. There were several employees there. It 
could have been done by Mr. Deck, Mrs. Whitfield, or some 
others in the office. I couldn't state. 
Q. If it 'vas a directors' nweting, of course, it was called 
then to consider business of importance to the company Y 
A. Yes, sir. 
Q. At this meeting, to which Mr. Jenkins has called your 
attention as having been referred to by Mr. R. F. Bain in 
his testimony, I mean the meeting in Mr. Levy's office, dicl 
l\1:r. R. F. Bain at that time discuss with you and the others 
present the question of contributions by the other endorsers 
to 1nake up the amounts which his father's estate had to pay 
on account of Mr. Winborne and Mr. Herbert's inability to 
pay? 
A. I don't recall that being discussed. I do 
page 165 ~ recall that some reference was made to it. We 
had not met there to discuss that item. 
Q. What was the purpose for which this meeting was held f 
A. As I stated awhile ago, 1\tir. Levy represented this Balti-
more concern, and it was something pertaining to the pro-
gTess of that company along ·with having all the Class A 
stock turned in. 
!471:7jl z v nrp Jt/tf !vQ 
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~ Q. But you recall some mention being made of the ques-r. on of the liability of the parties 1 A. I do, yes, sir. I recall some mention made of it. OTTO WELLS, 
one of the defendants, being first duly sworn, testified as. . 
follows: 
Examined by 1\Ir. Marcus: 
Q. You are Otto Wells, and reside in the City of Norfolk, 
and you are in business here? 
A. Yes, sir. 
Q. ·You are also one of the defendants in this suit~ 
A. Yes. 
Q. Mr. Wells, in 1928, "rere you connected with the Hamp-
ton Roads Fire & J\{arine Insurance :company 1 
A. I was a member of the Board, yes. 
Q. And you were also a stockholder? 
A. Yes. 
page 166 }- Q. How much stock did you own prior to the 
time 'vhen the corporation was rehabilitated Y 
.A. ~{y original stock subscription 'Yas just the $1,000, and 
later on I think that I was induced to take more, and in the 
final analysis I think it wound up by my having something 
like $25,000. 
Q. Just at the tin1e the con1pany was rehabilitated, your 
holdings amounted to approximately $15,0001 
A. Yes, sir. 
Q. Who were the largest stockholders in the company? 
A. I understood 1\Ir. Bain to be the largest stockholder, 
and he was Chairman of the Board. 
Q. Which 1\{r. Bain do you have reference to f 
A. P. D. Bain. 
Q. And who was the moving spirit, or the principal actor lt the affairs of the corporation? A. 1\J:r. P. D. Bain virtuAlly controlled the whole entire proposition. In fact, he was supreme in that control.. Q. In that way was he active? 
A·. He was Chairman of the Board. 
'Q. Do you recall any time when the bondholders endeavored 
to make a change and 1\{r. P. D. Bain objected to it? 
A. I don't think it 'vas so much the bondholders. I never 
'vas very strong about tl1e Hampton Roads Fire & l\{arine 
Insurance Company, and I felt at that time there 
pag·e 167 }- 'vas a chance probably to merge, or sell it, or do 
something- of that kind, And I started a move-
ment of my o,vn, and I remember discussing· it with .1\{r. L. 
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T. Dobie. Dobie & Bell handled all of our insurance, and he 
was President of the then Old Dominion Fire Insurance ·Com-
pany and had had almost similar experience as 've were go-
ing· throug-h at the Hampton R·oads. But I didn't make any 
headway at all, and couldn't get any consideration. 
Q. "\Vas this all due to 1\tir. Bain 's objection 7 
A. Yes, he felt that he would sooner or later carry the 
proposition throug·h successfully. 
Q. What do you say with regard to your confidence in Mr. 
P. D. BainT 
A. I had every confidence in his business ability, but I just 
thought he was on the wrong track with that Hampton Roads 
Fire & Marine Insurance Company. 
Q. I believe you put up your individual note for $3,140? 
A. Yes, I was approached, and the approach to me was 
made through 1\:fr. S. D. Scott, and I joined with them. At 
that time $3,140 did not mean very much with me, and I ag·reed 
to play around with them and subscribed to $3,140 worth of 
stock. 
Q. You g·ave your individual note for, that amount? 
A. Yes. 
Q. You also put up your stock for collateral¥ 
A. Yes. 
page 168 ~ Q. And you also endorsed the Master note for 
$27,610? 
A. The l\tfaster note probably was a follow up, and again 
}\.fr. Scott got in touch with me. l\{r. Scott solicited me for 
the $3,140, and also solicited my endorsement on the l\{aster 
note. I refreshed my n1emory on that through my office. 
Q. At the time Mr. Scott solicited your endorsement, did 
l1e bring- any n1essag·e to you fron1 1\fr. P. D. Bain 1 
l\tfr. Bohannon: I object to that question and any answer 
thereto on the ground that it is hearsay so far as Mr. P. D. 
Bain is concerned. ' 
Bv ~Ir. 1\'Iarcus: 
··Q. Answer, the question. 
A. 1\:Ir. Scott g·ave 1ne plainly to understand that my lia-
bility would be limited to $3,140, the amount of the individual 
note. 
Q. Did he mention 1\:Ir. P. D. Baiu 's name in connection 
with that assurance 7 
Mr. Bohannon: The smne objection. Mr. Bain is dead. 
A. Yes. 
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By Mr. Marcus: 
Q. Was it your understanding that you would not be re-
quired to pay any more than the amount of your individual 
note? 
pacre 169 }- ~{r. Bohannon: The same objection, and also 
n l :. yes. because it is leading. 
/) By Mr. Marcus: 
Q. Did you pay the amount of your individual note of 
$3,1407 
A. Yes. 
Q. Do you recall when you paid it, ~t[r. Wells Y 
A. No. 
Q. Do you recall whether you 'vere present at a meeting 
of the Board referred to by Mr. Jeff Robertson which was 
held in the office of the company' , 
A. No. 
Q. Are you in a position to s~y what the financial status 
of the company was in 1928 at the time that this new stock 
JWas issued Y 
j. A. It evidently needed building up, because that was the 
! purpose of soliciting these additional stock subscriptions. I j didn't pay any very close attention to it. My investment in 
1 the Hampton Rnads ·Fire & lVIarine at that titne was more or 
; less of no great mon1ent. 
f 
1 page 170 ~ CROSS EXA~IINATION. 
By Mr. Bohannon: 
Q. You still owned considerable stock in the company at 
that time, did you not, 1\tir. Wells? 
A~ ~iy total in the final analysis amounted to around $25,-
000. 
Q. Was that before you took the Class A stock, or after 
that, that it amounted to $25,000 ¥ 
A. That was added to by the $3,140. I can only say I didn't 
buy any stock after that. 
Q. So that before you purchased, or at the time you pur-
chased, the $3,140 worM1 of stock you did own some-
A. A very considerable portion. 
Q. Now·, the purpose for the raising· of this $100,000 of 
\\(additional stock was to keep the company going·, 'vasn 't it? · 
\\~A. Yes. . 
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Q. And you know ho'v the proportions which the various 
stockholders took of the new stock was determined Y 
A. No. 
Q. How much of the issue of the new stock did you take 
upon the first allocation¥ 
A. I don't recall anything before the $3,140. 
Q. Do you mean you did not take any upon the ·.first alloca-
tion but took it only when it became necessary to make up the 
$27,610? 
page 171 ~ A. I imagine I took a considerable portion of it 
whether it was new stock or what-not, because I 
think that finally my holdings totalled $25,000 and I certainly 
didn't add to that after the $3,140. 
Q. But I mean before that time, or before the allocation 
of the $100,000 of stock, do you know how much you sub-
scribed fort 
A. No. 
Q. You did take some, did you Y 
A. I imagine if the records so show. My recollection is 
not very good on it. 
Q. And it became necessary then in order to complete the 
financing of this company and its rehabilitation, to raise, af-
ter the first allocation, $27,610 of additional stock. Is that 
correct? · 
A. It seems to be. 
Q. Of which amount you took 157 shares at $20.00 a share, 
or $3,140 worth. That is correct, isn't it¥ 
A. Yes. 
Q. You never had any conference with Mr. P. D. Bain about 
your endorsement of this Master note, did you! 
A. I did not. 
Q. You recognized, did you not, that you were liable on 
the $3,140 note which you gave f 
A. Yes, I recognized it. 
page 172 ~ Q. And you recognized that when yon endorsed 
the 1\faster note you became liable on that, didn't 
vou? 
· A. Yes, but having the assurance of 1\tlr. Bain through Mr. 
Scott, and having every confidence in Mr. Bain's business 
integrity, I though that was sufficient protection, unfortu-
nately. · 
Q. And you never Etought to verify that statement by con-
ferring- with ~Ir. Bain directly? 
A. No. 
Q. The proceeds of the discount of this Master note went 
to the credit of the insurance company, I presume, didn't 
tliey? 
}f;t;!!~, 
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A. I presume so. 
Q. And you continued to endorse the renewals of those . 
notes at each maturity f 
A. Yes, under the same general understanding that I had-
endorsed the original. · 
Q. And you endorsed one after· the death of Mr. Bain l 
A. Yes. 
Q. At that time, did you have reason to doubt the ability 
of any of the endorsers on that note to pay their proportion-
ate part of it, or any of it 1 
A. No. I didn't know anything about ~Ir. Winborne or 
~Ir. Herbert's financial condition. I figured my liability was 
limited to $3,140, and I was not concerned about it. 
page 173 r Q. When you endorsed the original and each 
, succeeding endorsement, you knew that ~{r. West 
had expressly limited his liability by indicating that on the 
~~ote itself~ did you not? · I A·. I don't know just when I found that out, but I just /figured that West had more sense than the rest of us, but I I don't tl1ink I knew 'i-t at the hme. . . 
1 Q. At what time? 
A. At the time I endorsed it, or I would have added a 
similar clause to mine, I an1 quite sure. I didn't know it un-
til afterwards. 
Q. By afterwards, do you mean the time the first note 'vas 
endorsed? 
A. No, some time after it. l\faybe I had endorsed two or 
three of the renewals. 
Q. Did you know it at the tirrw you endorsed the last rc-
newalf 
A.· Yes, I did, but there wasn't anything to be done about 
it then. 
Q. When you paid your $3,140 note,- was that note returneu 
to you? 
A. I presume it 'vas. 
0. Do you know how the interest on this ~[aster note was 
paid at each successive renewal? 
A. I don't personally know. It was paid. I 
page 17 4 r didn't concern myself very strenuously with the 
affairs of the Hampton Roads Fire & J\{arine. 
Q. You had no reason to believe that Mr. P. D. Bain ·was 
paying it, did you? 
A. No, I didn't have any reason to believe that he paid 
it, or didn't. I didn't take it into consideration at all. I 
was not called on to pay it and that was satisfaction enough 
for me. · 
Q. You knew that your Class A stock which you purchased. 
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was supposed to pay, and did pay, dividends at the rate of 
six per cent a year f 
A. I didn't know that there had ever been any six per cent 
paid on that stock of my own personal knowledge. I remem-
ber one dividend proposition of the Hampton Roads and it 
was disclosed that they paid a dividend without really having 
~ny right to pay it, but that was prior to this note pr_oceed-
Ing. 
Q. Well, during the time that the note was in the bank, 
are you not aware of the fact that the dividends went to the 
payment of interest on the ~faster note? 
A. I didn't know that there was being any dividends de-
clared, but I presume the interest was being paid, and I didn't 
pay it, so therefore as I said, it was as concern to me. 
Q. Did you think the company was paying it 'f 
· A. I didn't. think anything about it, Mr. Bo-
page 175 ~ hannon. 
Q. Do you know how much stock Mr. P. D. Bain 
owned in this company? 
A. No. 
Q. Did you know that upon the second allocation, that he 
actually took a l1alf a share less, and that his note was less 
than tlte notes of the other parties? 
.li .. No. 
Q. What were l\fr. Bain 's du~ies as Chairman of the Board 
of this company 1 
A. The meetings I attended, it was taking care of the meetD 
ing-s and everybody pretty. much knew that anything that 
l\fr. Bain didn't favor would not have very much success in 
any meeting; he absolutely controlled the entire situation. 
Q. You don't mean that these g·ood business men here i1 
Norfolk permitted one man to control the Board of Directors, 
do youY 
A. I mean just that. 
Thereup·on the further taking of depositions in this cause 
was adjourned to :Nlarch 21, 1986. at the offices of 1\:Iessrs. 
Hug·hes, Little & Seawell, in the Wainwright Building, Nor-
folk, Virginia. 
page 176. ~ · Met at 11:00 A~. l\L ~[arch 21, 1936 pursuant to 
· . adjournment fron1 ,January 10, 1936. 
Present: 1\'Ir. J. Gordon Bohannon for the plaintiff. Mr. 
H. H. Rumble for defendant S. D. Scott. J\IIessrs. Hughes, 
Little & Seawell (J\IIr. Seawell) for defendant \V. W. Houston. 
-~ 
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W. W. HOUSTON, 
one of the defendants, being first duly sworn testified as 
follows: 
Examined by ~{r. Sea,vell: 
Q. You are lVIr. W. W. Houston! 
A. I am. 
Q. You are one of the defendants named in this proceeding 
'vhich is brought by Mr. Robert F. Bain, Executor of the es-
tate of P. D. Bain, deceased? 
A. I am. 
Q. Where do you live, 1\{r. Houston? 
A. I live in Norfolk, Virginia. 
Q. Mr. Houston, this is a proceeding which has been 
broug·ht to enforce a deficit arising upon a note in the princi-
pal sum of $27,610. Do you recall the circumstances sur-
rounding the execution of that note f 
A. I do. 
page 177 ~ Q. Were you a stockholder in Hampton Roads 
Fire & 1\'Iarine Insurance Company? 
A. I was. 
Q. Will you please state at "rhose solicitation you bec-ame 
a stock holder of this company! 
A. I went into the con1pany at tho solicitation of Mr. P. 
D. Bain. 
Q·. And, to what extent did you bec01ne interested in that 
companyT 
A. I first boug·ht $5,000 worth of the stock and then later 
on the capitalization was doubled and I was allotted a sec-
ond $5,000 of stock w·hich I also took. I gave my note for 
each of those amounts and subsequently paid the notes in 
full. 
Q. Who was the largest stockholder in that concern, Mr. 
Houston? 
A. Well, lVIr. P. D. Bain and his associates in t;he Bain 
family were very much the largest stockholders. 
Q. Did Mr. P. D. Bain occupy any position in the com-
pany? 
A. ~{r. P. D. Bain was a director in tl1e company and also 
Chairman of the Board. · 
Q. Did you subsequently occupy any position as officer or 
director in that company! 
A. Yes, I was finally elected a member of the B9ard. but 
that was after the company had been in existence 
page 178 ~ for a number of years. 
Q. After you became a director in the insurance 
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company, 1t:fr. Houston, who was the leading spirit in the af-
fairs of that fire insurance company? 
A. J\£r. P. D. Bain dominated the company. 
Q. Now, sir. coming down directly to the making of this 
particular note which is the basis of this prooeeding, the 
original of which was executed as I understand in May, 1929, 
will you please state briefly what was the purpose of the 
giving of that note and state how it wns g·iven and in what way 
it was signed? 
A. The directors of the company were advised by Mr. P. 
D. Bain of losses which had impaired the capital of the com-
pany. It seems that in ·order to operate as an insurance com-
pany we had to have a certain amount of surplus as compared 
with our capitalization and we were told that in order to 
l1ave the company continue in business it would be necessary 
to have an additional $100,000 paid into the company. At 
the same time the par value of the capital stock was changed 
and this $100,000 worth of stock was allotted to the stock-
holders on a pro rata basis. 
Q. Did you take your share, 1\-fr. Houston f 
A. No, I did not. 
Q. How rnuch did you take~ 
A. "\Veil, I took 100 shares of additional stock. 
pag-e 179 ~ Q. At what price, sir? 
A. I paid $20 a share. 
Q. Did you pay for that 100 shares? 
A. I did. 
Q. All rig-ht, sir. 
A. Now, after they had gotten in the subscriptions of the 
stockholders, there was a meeting of the Board called, at 
which ~fr. P. D. Bain explained to us that he lacked $27,610 
of having· subscribed the. entire $100,000. He said that we 
could either divided that up among the directors or we might 
lUake a joint note and put that stock Up as collateral at the 
bank, borrow· the 1noney and pay it in to make up this $100,-
000 and then later on he thought that stock could be sold if 
none of us wanted to subscribe for additional shares. I re-
menlber very distinctly of having at that time voiced an op-
position to signing any joint note. As a matter of fact, I 
had lost con:liaence In the company. vVe were losing money 
and I did not believe that J\rir. Bain could pull it through. 
However, he seemed to be very sanguine that he could and 
there was a general objection on the part of the others pres-
ent to signing any joint notp._ 
Q. Do you remember Mr. Hilton bein~ in that meeting? 
A. I was just going· to say Mr. W. P. Hilton was there and 
he suggested that the $27,610 be divided equal1y among the 
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directors and each one give his individual note 
page 180 ~ for his share; then those individual notes could 
be discounted at the bank. The stock, by tho 
way, would be put up as collateral. While I at first raised an 
objection to that because I thought if this stock was going to 
be divided up it oug·ht to be divided again pro rata and I 
thoug·ht that' those who held the largest amount of stock should· 
again take their proportion on that basis but, after more or 
less discussion, it was finally decided that Mr. Hilton's plan 
would be adopted and the notes wer~e drawn and the stock 
certificates were made out, and those notes were execute(L 
Q. Is that the note for $3,140 which is set out iri the com-
plaint in this case? 
A. That is right. I sig·ned a note for that amount and 1 
also assig·ned 157 shares of the class A stock in blank, as col-
lateral attached to that note. 
Q. Was the balance of the stock which was left over sub-
scribed for in the manner in which you have just described'? 
A .. It was. · 
Q. Were those notes accepted by the bank? . 
A. No, they were not. I want to make one correction, Mr. 
Seawell: It -developed subsequently that ~Ir. West did not 
take his full share. He limited his subscription to $2,500 so 
that $2,500 was deducted from the total and when the bal-
ancP. was divided among· the other eight directors it did not 
come out even and I think 1\Ir. Bain himself took one-half 
share less than the others, which was entirely 
page 181 ~ satisfactory to everybody concerned. 
Q. vVere you again approached with reference 
to these subscriptions amounting to $27,610? 
A. Yes, I have a very distinct recollection regarding that. 
Q. Who approached you, sir~ 
A. J\IIr. S .. D. Scott called me on the telephone on the morn-
ing .of May 1, 19·29. Mrs. I-Iouston and I were about packed, 
ready to go to California, that is ·why I remember it was the 
first day of May. When l\Ir. Sc.ott called IDCl up on th~ tele-
phone he said that Mr. Bain had had some difficulty in get-
ting those notes discounted at the bank and that it would be 
necessarv for all of us to endorse ~I r. Bain 's note in ordet· 
to get the money. 
Q. Did he say at whose instance he was communicating with 
you? 
1\fr. Bohannon: Objection to that question on the ground 
that it may call for hearsay testimony. 
A. Yes, he said he ''las acting for lVIr. Bain. 
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Mr. Bohannon: Objection to the answer for the same rea-
son, that it does. 
A. (Continued) I told him I would not sign any more 
papers, that I was through so far as I was con-
page 182 ~ cm·ned in putting up any money or signing any 
additional papers for the Ha1npton Roads Fire 
& 1\{arine Insurance Company and that I was all packed and 
ready to leave in a fmv holh·s for California. Well, he said, 
''Can't I come out and see you for a few minutes 7'' I said 
"Well, if you would like to, but it would not do you any 
good". Well, he said he would be out in a few minutes. So, 
he came out and I remember our trunks were. packed and 
standing there in the room and he said, ''You don't under-
stand about this note". He said "This is not a note of the 
Hampton R-oads 1Fire & Marine that l\1:r. Bain wants you· to 
sign, this is his personal note''. I said none of us wanted 
to sign any more notes. He said, "I had this all out with 
:Nir. Bain and lVIr. Bain says tell the directors of the company 
who you a.reto see about this n1atter that this is my personal 
note, that none of them will ever be called on to pay one dol-
lar beyond the arnount of their individual note of $3,140, that 
my personal estate would come ahead of any claims that 
mi2·ht be made ag-ainst any of them''. "\Veil, I still hesitated 
n little but I knew 1\fr. Bain was well able to meet his per-
sonal note for this amount and so I si!-tned it. 
1\Ir. Bohannon: Connsel for plaintiff objects to and moves 
to exclude so much of the fore~;oin~; answer as relates to any 
conversation with l\f r. Scott in which Mr. Scott is said to 
have reported to the witness any agreement, 
page 183 ~ promise, undertaking; or statement made by l\1:r. 
Bain, on the ground that no authority is shown 
to have been given to l\fr. Scott for the making of any such 
statement. 
Bv Mr. Seawell: 
· Q. N o,v, did you sign this note, and how did you. sign it, 
as a co-maker or as an endor~er? 
A. As an endorser. 
Q. Subseouently to that. 1vir. Houston, did you yourself 
kno'v whnt l\1:r .. Bnin did 'vith the note f 
A. I did not. I left riu·ht awav for California and was 
g•o'ue :five months in the West. · 
· Q. 'Then. what was tl1e.next that you had to do with either 
the endorsing· of this note of Nfr. Bain 's or with reference to 
the individual note which yon put up as collateral¥ 
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A. The note was renewed a few thnes. I think when I can1e 
back from California that I went into the bank and endorsed 
the note as I had not been here to endorse it at the time of 
renewal. 
Q. Now, in those renewals-, 1\Ir. Houston, was there any 
other or further or different contract made with you in con-
nection with your endorsen1ent 1 
A. None whatever. 
Q. No,v, sir, if you 'vill proceed with what was done after 
that, sir~ . 
page 184 ~ A. About a year later 1\Irs. Houston and I were 
spending- the summer in the White 1\Iountains and 
I got word up there that I 'vas called upon to pay my note 
of $3,140 at the bank, so I wrote my check for that amount, 
dated August 2, 1930, and sent it down. The11 'vhen I got 
back in the fall I went around and took up my note and got 
the stock and the stock was turned over to Jeff Robertson; 
they had a deal on with a Balti1uore concern at that time that 
was taking over the company and that stock had to be sent up 
there. 
Q. So, you paid your note to the bank of $3,140 and took 
your stock that had been put up as collateral f 
A. I did. 
Q. It is stated in the bill of con1plaint that this additional 
issue of stock was advisable and was being made for the ex-
pansion of the business of the I-Ia1npton Roads Fire & Marine 
Insurance Company and the enlargmnent of the territory, 
and some testimony has been offered to sho'v that it was for 
the purpose of establishing a branch in Chicago. What have 
you to say, sir, with reference to that statement Y 
A. vVell, that is a Inistake, l\Ir. Seawell. Ther·e was a branch 
in Chicago at that time and nothing was said to the directors 
ahout this money being needed to expand the. business but it 
was stated very clearly that the capital of the company had 
been impaired and that it would be impo:;,sible for us to pro-· 
ceed without raising· this additional $100,000. 
page 185 ~ Q. :Mr. Houston, lvir. R. F. Bain in his testi-
. mony which has been given in this case, refers to 
a n1eeting· which was held in the office of 11r. 1\.foe Levy in Nor-
folk sometime in Aug·ust, 1930 at which these affairs were dis-
cussed and recites the fact that you were one of those pres-
ent. Were you or not present at such a meeting·? 
A. I was not there. 
Q. Did you ever attend any meetin~ held in ~Ir. 1\{oe Levy's 
office during that year in conneetion with this company's 
business? 
A. I did not. 
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Q. Where were you in August, 19301 
A. "\Veil, ~Irs. Houston and I \\~ere in the White Mountains; 
we spent that sumn1er up there. 
Q . .And you -returned to Norfolk at what time, sir? 
A. About the middle of September. 
~Ir. Seawell: All right, 1\fr. Bohannon. 
CROSS EXAl\fiNATION. 
By ~Ir. Bohannon: 
Q. 1\IIr. Houston, when did you become a director of this 
company1 
A. I cannot tell the exact date, Mr. Bohannon, but it was 
after Mr. Jeff Robertson beg·an acting as presi-
page 186 ~ dent after 1\fr. Barbee's illness and absence. 
Q. At that time, you owned how many shares of 
stock, or how much in money, either one~ 
A. Well, I had $10,000 worth and I think the additional 
stock I took was after I became a director and I took an ad-
ditional $2,000 and then the $3,140. 
Q. Now, in 1B28 it became ~ecessary to increase the capi-
tal stock of the company and to alter its capital structure, 
did it notf 
A. Yes, somewhere along· about there . 
. Q. In other words, the capital had to be restored, I be-
lieve? 
.A. Yes, that is correct. 
Q. And in that year the company- then of course was in 
financial difficulties and this action was taken in order to 
avoid the liquidation of the insurance company f 
A. That is right. 
Q. The charter was amended, I believe, and the par value 
of the stock was reduced to $10 a share f 
A. I think that is correct. 
Q. And provision was made als·o for the issue of this class 
.A stock at the par value of $10 a share 1 
A. Yes, sir. 
Q. And the effort was made to raise $100,000 of this addi-
tional stock f 
page 187 r A. ·Yes, sir, I think that is the correct amount. 
Q. Why was it necessary to raise this addi-
tional $100,000 of stock? 
A. It was stated to us that the laws governing the con-
duct of insurance companies made it necessary for us to re-
store our capitalization. 
Q. "\Vas the con1pany at that time thinking of branching 
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out into other territory under the laws of which states that 
was the requirement Y · 
A. No, I never heard that mentioned. 
Q. No:w, this new stock was sold at how much a share? 
A. $20 a share, of which $10 was to go into surplus. 
Q·. And how was the anwunt which each of the existing 
.stockholders was to buy, determined? 
A. Well; I think that the $100,000 worth of new stock was 
first allotted on a pro rata basis to the stockholders that then 
existed. 
Q. On the ratio of their then holdings to the amount to 
be sold? . 
A~ Yes, I think that is correct. 
Q. Did you subscribe and pay for the proportion allowed 
to you on that. basis Y 
A. No, I did not. I 'vas losing faith in the company and 
at first I did not want to take any of this additional stock 
but finally I agreed to take an additional 100 
page 188 ~ shares for which I paid $2,000. 
Q. But, it was neeessary, as I understand, to 
raise this whole $100,000? 
A. That is the way it was reported to us. 
Q. And after the stockholders had taken their proportion 
or taken a definite amount of this stock there still re1nained 
to be subscribecl son1e $27,61()1 
A. That is correct. 
Q. And certain of the stockholders, including yourself, 
agreed to purchase this additional stock in certain propor-
tions? · 
A. Yes. 
Q. And all of those stockholders, or rather each of those 
stockholders purchased 157 shares of that, with the exception 
of Mr. West 'vho took 125 shares and fi~Ir. Bain who took 156lj:! 
shares~ 
A. Yes, that is correct. 
Q. And that n1ade up $27 ,610? 
A. That is correct. 
Q. Now, Mr. Bain at that tin1e was financially able to have 
subscribed for and paid for $27,610 worth of stock, wasn't 
he, Mr. Houston f 
A. I thought he ·was. 
Q. And you endorsed a note for $27 ,610? 
A. I endorsed that on the representation that it was Mr. 
Bain '~ personal note. 
pag·e 189 ~ Mr. Bohannon: Objection is made to the state-
ment as to the representation. 
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A. (Continued) I will amend that by saying it was signed 
by Mr. Bain personally. 
By Mr. Bohannon: 
Q. And you made your individual note for $3,140 to which 
the stock was attached as collateral? 
A. 157 shares I think it was, yes. 
Q. And the stock was endorsed in blank, wasn't itY 
A. Yes, sir. 
Q. Then when that transaction was completed, the bank 
held a note signed. by Mr. Bain and endorsed by you and in 
addition held your individual note to which the stock was 
attached as collateral Y 
A. That is correct. 
Q. Now, you knew that ~1:r. 'Vest had limited his liability 
to $2,500 by express endorsement, did you not Y 
A. Well, I sa'v that on the note before I endorsed it, but -
I would like to. state further that I didn't think that made 
any difference because it was ~[r. Bain's personal not~. If 
that note had been signed by the Hampton Roads Fire & 
}farine Insurance Company I would have done just as Mr. 
·west did and limited the amount of my endorsement, but, 
when it was Mr. Bain's note with the assurance 
page 190 ~ that ~Ir. Bain 's entire estat'e was responsible for 
that note before anybody else would be called 
on to pay any more than the $3,140 represented in his in-
dividual note; I saw no necessity for making any such entry 
as ~I 1·. West had made. 
Q. And the information as to that came to you through 
~Ir. Scott? 
· A. Yes,_ that was through 1\Ir. Scott. 
Q. Now, what was done with the proceeds of the disco-an.t 
of thi~ $27,610 note Y 
A. Well, now, I have no personal knowledge, Mr. Bohannon, 
as to that. I left. as I have stated. for the ·West immediately 
and was not at all in touch with the wav it was handled. I 
don't know 'vhether 1\rir. Bain bad it discounted for his per .. 
Ronal account and then transferred to the Hampton Roadf 
Fire & Marine Insurance Company or how if was handled. 
I have no information on that. · 
. · Q. But you do know it was necessary for the insurance 
comp~ny to have this $27,6101 
·A. That is what. was reported to us. 
0. And you have no reason to believe that this money went . 
to.l\fr. Bain's ip.dividual account permanently. of courseY ~( 
A. No. I_ thin~ it eventually went to the insurance com-
pany. · · 
~·· 
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Q. It was raised for that purpose, was it not? 
A. That was the final object. 
page 191 r Q. Now, you allege in your answer that you 
were asked to endorse this note for J\llr. Bain's 
accon1modation. ~Ir. Bain could have borrowed this money 
~vithout your endorsen1ent, could he not¥ 
/ A. I think he could, 1\Jlr. Bohannon. I happened to be a di-
/ .rector of the National Bank of Con1merce. I know that the 
'f'bank never objects to getting all the security it can on any 
transaction of that kind, and 'vhen J\IIr. Scott brought that 
note to me with that statement, why, I did not hesitate endors-
ing it for Mr. Bain. 
Q. Well, no,v, if the note was endorsed by you for Mr. 
Bain's accommodation, whv did you pay that $3,140 note 
which was collateral for the master note 1 
A. I was responsible for that. That 'vas n1y note to the 
.Hampton Roads Fire & J\llarine Insurance Company. 
Q. But the bank was the holder of tl1e master note as well 
as the collateral notes, was it not 1 
A. Yes. 
Q. So that when you paid $3,140 on account of the smaller 
note that was to be credited and was credited upon the mas-
ter note of $27,610, 'vas it not! 
A. I understand it was. 
L Q. So that if Mr. Bain was prin1arily liable on the master 
p10te that was endorsed for his acconunodation, then when 
you paid the smaller note of $3,140, you were 
page 192- r paying· the amount which was credited upon the 
note upon which you say he was principally 
liable, isn't that true T 
A. Yes, that is what· took place at the bank, I believe. 
Q; Now, at that time you knew that ~{r. Winborne and Mr. 
Herbert were not financially able to meet their part of this 
obligation,- did you not? 
A. No, I didn't know that, ~ir. Bohannon. I never came 
into possession of that infortnation until I received a letter 
from you as attorney for :Mr. R.obert F. Bain setting up 
those. facts. That was the fit·st inforn1ation I had regarding 
that. 0 I L 
Q. Of course, as a stockholder owning a cousidera ble block 
of this stock, and as a director, you were interested in the 
. ..- affairs of the compan:v and desired to put it back on its feet? 
·1: A. Mr. Bohannon, I had absolutely lost faith in the com-
. pany Hnd I was trving- to ease n1yself out of the company just 
as fast as I could. I felt that anv .additional money I put 
up there was being thro'vn away. I knew ~{r. Bain had very 
large interests but I thought he was absolutely rnaking· a mis-
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take in re-financing the company and trying to carry it on, 
and I was perfectly willing before I subscribed to that $2,000 
worth of shares .to wipe that off the slate and let it go be-
cause I had absolutelY lost faith in it. 
Q. Did .. you feel that way about it when you 
pag-e 193 ~ paid your individual note for $3,140 in August Y 
A. I certainly did. 
Q. And whatever 'vas done and whatever method was used 
in doing it, you realized that that was for the benefit of the 
Hampton Roads Fire & Marine Insurance Company, did you 
not~ 
A. Well, when I endorsed that note for l\1:r. Bain, of course 
in secondary sense that 'vas for the ton Roads Fire 
& l\tianne nsuran ompany, ut endors 1 or r. Bain, 
not for the insurance company. I would- not have endorsed 
that note for the Han1pton Roads Fire & ~farine Insuranc l 
Company. 
Q. But you knew the proceeds of the discount of the mas-
ter note were going· to the benefit of the Hampton Roads Fire 
& l\iarine Insurance Con1pany, didn't you? ~I 
A. Yes, but I endorsed that note out of my regard for Mr. 
Bain and what he was trying to do. 
Q. You knew 1\:Ir. Bain \Vas not getting the money for him-
self, di-· dn 't you 1 !/I 
A. Yes. /1 f 
Q~ kne'v the. company l1ad to have the money to 
carry on what he intended to do in the expansion of its busi-
ness or the continuation of its business? , 
A. That had all been explained to me ~nd when I left him, 
I would not have put up a dollar for the Hampton 
pag·e 194 ~ Roads Fire & J\IIarine Insurance Company as an 
institution. 
Q·. You say in your answer that you had nothing to do with 
the discounting of this $27,610 note. Would the bank have 
discounted that note without the endorsement of these other 
parties f 
A. I don't know, .h1r. Bohannon. 
Q. But you did endorse it and, after your endorsement, 
the bank did discount it f 
A. Yes. 
Q. So that you did have something to do with the negotia-
tion of that note in that way, did you not f 
A. I endorsed the note for 1\rfr. Bain ·On the strength of 
his assurance to which I have already testified. . 
Q. Ho"r many renewals of this note did you endorse Y 
A. I can't remember, 1\ir. Bohannon. 
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Q. Did you endorse it at each successive ninety-day pe-
riod. 
A. I think probably I did. Of course I was not here when 
the first ninety-day period was up but I ·probably went into 
~he bank on my return and endorsed it. I can't re1nember 
definitely about that. 
Q. And you continued to endorse the renewals and you en-
dorsed one renewal after the death of 1\tfr. Bain, I believe t 
A. Yes, that is correct. 
Q. And that note was the same forn1 as the preceding notes 
except it was signed by l\1r. Robert Bain as execu-
page 195 ~ tor of his father's estate, I believe 1 
A. I think so. 
Q. Well, no·w, 'vhen you endorsed that note in the first 
place and when you continued to endorse it, did you think 
the stock which was collateral had any value, l\{r. Houston'¥ 
A. Well, I thought it was very doubtful, ~Ir. Bohannon. 
Q. You paid your individual collateral note in August, 
1'930, I believe you said? 
A. Yes, that is right. 
Q. And upon your return from the \Vhite l\1ountains you 
got back that note with the stock attached? 
- A. That is my recollection. 
Q. And your payment of $3,140 was actually credited on 
the face of the $27,610 note, was it not~ 
A. Well,. I don't know except just what has been told n1e. 
It seems to have been developed in some of this testimony 
here that it was. I had no personal kno,vledp;e of that. 
Q. When did this transaction between the Hampton Roads 
Fire & Marine Insurnnce Con1pany and this Balti1nore Insur-
ance Company, the National Fidelity, I believe it has been 
identified as, when did that occur? · 
A. I can't remembP.r exactly, ~fr. Bohannon, but I think it 
was sometime in 1930. I think that was one reason they 
credited it on the payment of this note because this stock had 
to go to Baltin1ore, as I recall, and we had to pay· 
page 196 ~ our notes so as to ~;et the stock released to be 
turned over to the Baltimore Company. That is 
n1v recollection. 
·Q. Now, Mr. Houston, a discount upon this n1aster note at 
the successive renewals was paid, was it not, out of the divi-
dends upon this stock attaehed to the collateral notes Y 
A. I don't know how that was manag·ed. ~{r. Bohannon. 
Q. You have no reason to believe that Mr. P. D. Bain him-
self personally paid the discount 1 
A. vVell, no,v, I just did not get in contact with that part 
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of the transaction at all and I have no personal kno,vledge 
of how it was handled. 
Q. You knew that this stock which was purchased and which 
was put up as collateral, paid six per cent interest? 
A. "\Veil, I had forgotten that until it was developed in 
this testin1ony. 
Q. Do you rmnm11ber now that it did pay six per cent divi-
dends? 
A. I have son1e distinct recollection that there was son1e 
such provision. 
Q. Did you get the dividends fron1 the stock1 
A. I can't recall that I did. I may have, but I just don't 
rernen1,ber. I was -out of the city a good deal at that time and 
don't have any clear recollection of that. 
Q. If the testimony shows that the dividends were used 
for the purpose of discharging the discount on 
page 197 } this note, you would not be able to say that was 
wrong, would_ yon? I 
A. Well, I imag·ine if th<?y were used, they were used to 
satisfy my personal note of $3,140. 
Q. You mean the discount on that? 
A. Yes, the dividends were used on that. 
(~. Those $3,140 notes were 1nerged into the master note, 
were they not? 
A. Not as far as I was concerned. 
Q. The total of the srnaller notes \Yas the same as the 
amount of the n1aster note, isn't that true? 
A. Yes, that is. true but I signed my individual note for 
the Hampton Roads Fire & l\Iarine Insurance Company and 
the master note was Mr. P. F. Bain 's personal note which I 
endorsed as an ace n1m0( tion to him. 
Q. But you. never paid any. discoun on that note for $3,140, . 
did you? 
A. I don't recall that I did. 
Q. And you don't recall receiving· any dividen~ls on the 
stock attached to it? · 
A. ·No. I don't. 
Q. Did the question ever occur to you as to who. was pay-
ing the discount on that note which you say you made for the 
Hampton Roads Company? 
A. No, 1\tir. Bohannon, I will tell you I didn't have any 
what you might call inside connection 'vith the 
page 198 ~ affairs ot the company. I came in after this group 
· · . · was g-enerally in charg·e and a few years ·after 
the· company was organized and I came in at the personal 
solicitation of 1\tlr. Bain. I had very high regard for Mr. 
Bain and knew him to be a 1nan of sterling qualities .in every 
\ 
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way and I just sort of dismissed the thing from my mind. 
I did not bother about those things. I had confidence that 
Mr. Bain was handling them as they should be handled and 
I just didn't bother. 
Q. When you paid out the $3,140 note, you did not pay 
any discount at that time, did you? 
A. No, my check was for $3,140. 
Q. Did it occur to you then to inquire who had paid the 
interest on that note Y 
A. No, it did not. 
Q. Who requested you to endorse the successive renewals 
of this master note, do you recall ·y 
A. No, I don't recall that. 
Q. Did you know 1\fr. Deck who at that thne was connected 
with the company, I believe as auditor? 
A. I remen1ber l\ir. Deck. I did not know hin1 intimately 
at all but I knew he was there and I think his title was audi-
tor. 
Q. Do you remember any conversation that you had with 
him in regard to the endorsements of those successive re-
newals? 
A. No, I don't. 
pag·e 199 ~ RE-DIRECT EXA_:MIN_l\.TION. 
By Mr. Seawell: 
Q. 1\{r. Houston, was there anything unusual in the bank 
requiring personal endorsetnents upon 1\{r. Bain 's note Y 
A. Well, I didn't look upon it as anything unusual, Mr. 
Seawell. At that tirne. I did find out afterwards, if I would 
be allowed to so testify, that Mr. Ba.in was at that tin1e carry-
ing a pretty heavy line at the bank there and I presume it 
was just with abundant precaution that the bank asked to 
have that note endorsed. 
RE-CROSS EXAlVliNA.TION. 
By 1\f r. Bohannon: · 
·Q. 1\fr. Houston, do you tl1ink that the bank, as a condi-
tion to discounting Mr. Bain's note for $27,610 would nor-
mally have required the endorsement of that note by ~{r. 
Scott, Mr. R.obertson, lJf·r. Robertson, 1\IIr. W-ells, yourself, 
l\fr. vVest, ~Ir. Frank Bain, 1\llr. Herbert and J\IIr. Winborne 1-
A. I think they would, 1\:fr. Bohannon, under circumstances 
which afterwards came to n1y attention. 
Q. Do you think if 1\I r. Bain had gone do,vn to the bank 
and wanted to discount that note they would have said to 
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him, "1\llr. Bain, we can't lend you this money unless you get 
the endorsement of'', those gentlen1en who names I have 
called here 1 
page 200 }- A. I think they would have been very diplo-
matic about it, but I think they would have said, 
"Now, ~fr. Bain, you just get these other gentlemen to en-
dorse it and it will be all right". I have since learned that 
Mr. Bain was carrying at that tin1c a rather big line at the 
bank. I did not know it then. 
Q. Would they have insisted, do you think, on the endorse:. 
ment of 1\tlr. Herbert and Mr. Winborne f 
A. Well, they ·mig·ht not- have insisted on it but it was 
natural that they would ask to have all these men put their 
names on it. 
Q. You are speaking as a banker, realizing that banks want 
all they can get 1 
A. Exactlv. 
Q. But that would not have been an absolute condition to 
the discounting· of that note, do you think¥ 
A. No, sir, I don't think so, 1\ir. Bohannon. 
pag·e 201 }- State of Virginia, 
·City of Nol'folk, to-wit: 
I, H. H. Chalkley, a Notary Public for the State of Virginia 
at Large, do hereby certify that the foregoing depositions 
of W. P. Hilton, S.D. Scott, E. J. Robertson, Otto Wells and 
W. W. Houston, were duly taken and sworn to before me at 
the time and place and for the purpose in the caption men-
tioned. 
I further certify that the signatures of the witnesses to 
said depositions were waived by counsel for all parties. 
Given under my hand this 31st day of March, 1936. 
H. H. CHALI{LEY, 
Notary Public for the State of 
Virginia at Large. 
page 202 }- The following is the Judge's Opinion filed here-
in and by the decree entered on the 31st day of 
lVIarch, 1937 made a part of the record: 
This case is by no means free from difficulty and I can 
Ol\lY give my best judgment of it from a careful study of the 
evidence and the situation of the respective parties to it. 
Apart from the nrinor differences in the testimony as to 
the :financial condition of the Hampton Roads Fire and Marine 
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Insurance Company it sufficiently appears that it was most 
serious; indeed almost desperate. 
All of the parties to this suit, i. e., the plaintiff's decedent, 
and the defendants were largely involved and anxious to. 
dispose of'the company or establish it on a firm financial basis. 
A new issue of stock in the ~um of $100,000 was determined 
upon and subscribed for in the rnain by the parties to this 
suit. When it was ascertained that even after these sub-
scriptions, were made there was still a deficit of $27,610, the 
parties all met and decided to make individual notes for .the 
proportion each had to make to cover that deficit. 
Mr. P. D. Bain, who largely controlled the company, took 
these notes to the bank for discount, but that was declined, 
the bank officials infortning him, however, if he would make 
his individuals note for the $27,610 and get the other gentle-
men to endorse it the bank would discount it. This was done 
and the note discounted. To this note the individual notes of 
. these respective parties and the stock to which 
page 203 ~ they had subscribed 'vere attached as additional 
collateral. The proceeds of this discounted note 
went to the insurance company. 
Under these conditions the insurance company continued 
in business for about two years, at the end of which time it 
was decided to sell it to the National & Company of Baltimore. 
It then became necessary to deliver all of this stoc~ and in 
order to accomplish this the note for $27,610.00 had to be 
paid. 
Mr. P. D. Bain had in the meanthne died, and his executor 
paid the note. The individual endorsers were called upon 
for their respective shares, and all paid except Herbert and 
Winborne who were insolvent. The executor who had_ to pay 
the note in full now calls upon the solvent individual endorsers 
for contribution for their proportionate part of what he had 
to pay for Herbert and "\Vinborne. 
The defendants claim that they endorsed this $27,610.00 
note for the accommodation of P. D. Bain and that they arc 
not liable. They insist Ul)on the fact that the .form of the 
note fixes their liabilitv. So much for the claims of the re-
spective parties, compiaiuant and respondents. 
In ascertaining· whetl1er such co-Ruretyship exists as to 
give the ri~ht to contribution the Court looks to the real trans-
action. The liability depends not on its form but its essence; 
and parol evidence is adtnissible to sho"r "rhat the contra,ct 
w-as out of which the alleged liability to contribution arises. 
Although the right to contribution really depends· upon nrin .. 
cinles of equity and not upon contract. Claybrooke v. 8cott, 
1 Va-. Dec. p. 320. 
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In conclusion it seems that this transaction it-
page 204 ~ self and the financial condition in which these 
people found themselves tend more strongly than 
any testimony, taken years after, to show that this was a 
joint effort made by these g·entlemen to resume their com-
pany, in which they were all deeply interested and financially 
involved. The proceeds of the note went to the insurance 
company, the dividends on the stock of these gentlemen went 
to pay the interest on the note and not to the1n individually,. 
the renewals and discounts being handled by the auditor of 
the insurance company. I am not unmindful of the testimony 
of A1:r. Scott but that testimony tends to support the claim of 
the respondents rather than corroborate that of the com-
plainant's decedent, P. D. Bain. 
l\!Iy decision then is that the respondent are liable in the 
amounts claimed in the bill and a decree 1nay be drawn ac-
cordingly. 
A. R. H. 
And now at this dav to-wit: In the Circuit Court aforesaid 
on the 31st day of ~I arch, in the year, 1937, the day and year 
first hereinabove written: 
This cause came on this day to be heard upon the bill of 
the complainant, upon the separate answers of W. W. Hous-
ton, Otto "\Veils, E. J. Robertson and S. D. Scott; upon the 
special plea of C. E. Herbert, the said Richard 'Vinborne and 
F. B. Bain having· failed to plead, answer or demur to the 
said bill; and upon the depositions of witnesses, duly taken, 
and, with the exhibits mentioned therein, duly filed herein, 
and was argued by counsel. · 
Upon consideration whereof, and for the. rea-
page 205 ~ sons assigned in the opinion of the ·Court filed in 
the papers in this cause and n1ade a part of the 
·record herein, and it further appearing to the Court that 
Robert F. Bain, executor of the estate of P. D. Rain, deceased, 
paid, on the 11th day of Aug-ust, 1.930, in addition to the note 
of .the said P. D. Bain for the sum of $3,130.00, the notes of 
Richard Winborne and C. E. Herbert for the sum of $3,140.00 
each, in order to discharge in full the joint oblig·ation of the 
parties, that the said R.ichard '\Vinborne and C. E. Herbert 
nre insolvent and that the said amounts cannot be collected 
from them or either of then1; and that each of t.he defendants 
E .• J~ Robertson, W. '"\V. Houston, Otto Wells, F. B. Bain and 
S. D. Scott should be compelled severally to pay to the said 
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Robert F. Bain, Executor, his proportionate part of the surn 
of $6,280.00, which is that part of the joint obligation of the 
parties which the said Robert F. Bain, Executor, paid on ac-
count of the notes of Richard Winborne and C. E. Herbert;. 
and that each of them should be compelled to pay severally 
in addition one-fifth of the costs of this suit. 
The Court doth accordingly adjudge, order and decree that 
Robert F. Bain, Executor of the last will and testament of 
P. D. Bain, deceased, do recover severally: 
1. From E. J. Robertson the sum of $1,046.66. with interest 
from August 11, 1930, plus one-fifth of the costs of this suit; 
2. From W. W. Houston the sum of $1,046.66, with intere-
est from August 11, 1930, plus one-fifth of the costs of this 
suit; 
page 206 ~ 3. From Otto Wells the surn of $1,046.66., with 
interest from August 11, 1930, plus one-fifth of the 
costs of this suit; 
4. From F. B. Bain the sum of $1,046.66,. with interest 
from Augllst 11, 1930, plus one-fifth of the costs of this suit; 
5. From S. D. Scott the sum of $1,046.66, with intere~t 
from August 11, 1930, plus one-fifth of the costs of this suit. 
And to the action of the· Conrt in refusing to enter a de-
cree adjudg·ing, ordering and decreeing· that the defendants, 
E. J. Robertson, W. W, Houston, Otto Wells, F. B. Bain and 
S.D. Scott, do pay to Robe1~t F. Bain, Executor of the Estate 
of P. D. Bain, the sum of $5,233.33, which is five-sixths of·the 
said sum of $6,280.00, 'vith interest on the said sun1 of $5,-
233.33 from the eleventh day of August, nineteen hundred and 
thirty, until paid, together with the costs of this suit, a decree 
to that effect having been asked fot· by the C(nnplainant and 
refused, the complainant, by counsel, o bjectecl and accepted. 
And, the defendants, E. J. Robertson, W. W. Houston, Otto 
'\Veils and S.D. Scott, each objected and excepted to the hold-
inQ.· of the Court that theY are liable in this case for anv sun1 
either jointly or severally. .. 
And the said vV. W. Houston, Otto "\Veils, E. J. Robertson 
and S. D. Scott having· signified their several intentions of 
applying to the Supreme Cou1-t of Appeals of Virginia for 
an appeal fron1 and s~1persedeas to the foreg~oing· decree, it is 
ordered that execution upon the same be suR-
page 207 ~ pended for the period of sixty days from the 
/ron~ the end of this term of the court upon the 
said defendants so appealing or someone for them each en-
tering· into and acknowledg·ing,- a bond in the penalty of $2,-
000.00 before the clerk of this court with surety to be ap-
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proved by said clerk and conditioned according to law. 
And the further hearing of this cause is continued. 
The following is the stipulation filed herein by counsel: 
STIPULATION. 
It is stipulated by counsel for the several parties that in 
preparing the record in this case for appeal the following ex-
hibits introduced in evidence with the testimonv of witnesses 
for plaintiff may be sent up as originals, said exhibits be-
ing: 
(1) Note dated l\{ay 15th, 1929, for $3,140.00, sig·ned by 
Richard Winborne, with ·Certificate A-10, for 157 shares of 
Class A. Common Stock of Hampton Roads Fire and Marine 
Insurance Company attached as collateral. 
S"aid note and stock certificate having been introduced in 
evidence with the deposition of Richard Winborne, a witness 
for plaintiff. 
(2) Note dated ~fay 15th, 1929, for $3,140.00, signed by 
C .. E. Herbert, with Certific·ate A-16, for 157 shares of Class 
A. Common Stock of Hampton Roads Fire and Marine In-
surance Company attached as collateral. Said note and stock 
certificate having been introduced in evidence 
page 208 ~ with the deposition of ·C. E. Herbert, a witness for 
plaintiff. 
(3) Exhibits F. B. B. 1 and 2 and R. F. B. 3 and 4 . 
• J. GOR.DON BOHANNON, 
... t\..ttorney for Plaintiff. 
JOHN B. JENIITNS, JR., 
Attorney for Defendant, E. J. Robertson. 
HUGHES, LITTLE & SEA WELL, 
Attorney for defendant, W. W. Houston. 
JOSEPH 1\f..ARCUS, 
Attorney for Defendant, Otto Wells. 
H. H. RUl\IBLE, 
Attorney for Defendant, S. D. Scott .. 
The following is the Notice of Appeal etc., tiled herein: 
~ . . 
To ·J. G.ordon Bohannan, Esq., 
'Attorney for Complainant. 
PLEASE TAI{E NOTICE That with a view of appealing 
from the decree entered in the aboye entitled cause on the 31st 
day of March, 1937, by the Circuit Court of the City of Nor-
folk, Virginia, the undersigned will, on the 8th day of May, 
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1937, apply to Cecil M. Robertson, iClerk of the said Court, 
at his office in Norfolk, Virginia, for a transcript of record 
of so much of the cause above named 'vherein said decree is 
as will enable the Supreme Court of ·Appeals of Virginia, 
or a J uclge thereof in vacation to whom the petition for ap-
peal from said decree·is to be presented, properly to decide 
on such petition and enable said court, if the pe-
page 209 ~ tition be granted, properly to decide the questions 
that may arise before it. 
E. J. ROBER-TSON, 
W. "\V. HOUSTON, 
OTTO WELLS, 
S.D. SCOTT, 
By HUGHES, LITTLE & SEA WELL, 
Counsel. 
Service· accepted this 4th day of May, 1937. 
page 210 ~ Virginia: 
,J. GORDON BOHANNON, 
Attorney for Complainant. 
In the Clerk's Office of the Circuit Court of t.he City ·of 
Norfolk, on the 25th day of 1\fay, in the year, 1937. 
I, Cecil M. Robertson, Clerk of the aforesaid Court, hereby 
certify that the foregoing transcript includes the papers filed, 
and the proceedings had thereon in the Chancery Cause of 
Robert F. Bain, executor, etc., Complainant against E. J. 
Robertson, et als, lately pending in our said court. 
I further certify that the same was not made up and com-
pleted and delivered, until the complainant had received due 
notice thereof and of the intention of the said defendants, to 
appeal to the Supreme Court of Appeals of Virginia from the 
decree of said Court entered in said Court on the 31st day of 
1\farch in the year, 1937. 
Teste: CECIL lVI. ROBERTSON, Clerk. 
By ~IA.RGUE·RITE R. GRONER, D. C. 
Fee for Transcript $61.55. 
A Copy-Teste: 
1YI. B. WATTS, C. C. 
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